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Mpeancnosue

HeHTp MeXIyHapOZHBIX M CPaBHUTENTbHO-TIPABOBBIX MCCIENOBAHMI —
HEKOMMepuecKasi HeNpPaBUTENbCTBEHHAsA opraHmsanud. LleHTp cumraer
CBOeII 3afjauell COCOOCTBOBATh PAasBUTMIO HAYKM ¥ IPAKTUKM B 00/IaCTH
MEXJYHApOJHOIO IIPaBa, a TaKXKe PACIPOCTPAaHEHMIO 3HAHUI O HEM ITYTEM,
B YaCTHOCTY, TPOBEMEHNA COOTBETCTBYIOIIMX MEPONPUATUN C ydacTHeM
BelyIIUX CrienamicToB. BHosa6pe 2018 ropalleHTpIpOBEI CMITO3yMHATEMY
«JlokasaTenbcTBa B MEXAYHAPORHBIX CYAAX ¥ TPUOYHa/IaX: pasHble (OPYyMBI,
QHAJIOTVYHBIE TTOAXOABI?». Ero y4acTHMKM 0O6CYANIN BOIPOCHI JOKA3aTebCTB
B MEXIOCYJApCTBEHHBIX CYHeOHBIX CIIOpaX, PErMOHAIbHBIX CyfaX IIO
IIpaBaM 4e/I0BeKa, MEKTYHApOLHOI YTOTOBHOM IOCTULINY, MEXIYHAPOTHOM
MHBECTULIVIOHHOM, KOMMEPYECKOM I CIIOPTUBHOM apOuTpaxKe.

Tema nonyunna passurue B pamkax [lerep6yprckoro Me>xgyHapogHOTO
IOpupnyeckoro ®opyma 2019 roga. Y4YaCTHMKM OPraHM30BaHHOIO
IlenTpoM Kpyraoro croma OOCYAWIM pasnMyHble aCIeKThl Tak
Ha3bIBaeMBIX JJ0Ka3aTe/IbCTBEHHBIX IIPUBIJIETHIT B MEXXIYHAPOHBIX CYax
u TpubyHajax, B TOM YNUC/Ie BOIPOCHI MCTpeOOBaHMs [JOKa3aTebCTB,
OpeMeH)M [JOKa3bIBaHMs, HETAaTMBHBIX BBIBOJOB 00 OOCTOSTE/NbCTBAX
Iiena, MpaB TOCYAAPCTB Ha KOH(MIEHIVATBHOCTb UX B3aMMOJEVICTBIIA
C IOPUAVYECKVMY KOHCY/IbTaHTAMIA.

B HacTost1eM cOOpHMKe ITPeICTaB/IeH bl MATEPUAIIBI TUX MEP OTIPUSITHIL,
BKOTOPBIX y4aCTBOBA/IN MEXX/YHAPOJHbIE CYAbI M1 apOUTPBI, OPUANIECKIIE
KOHCY/IBTaHTBI CTOPOH IIPOLIECCOB U MEX/YHAPOJHBIX OpraHU3alNil,
npodeccopa pPOCCUIICKUX 1 3apYOEXKHBIX YHUBEPCUTETOB.

OTO HAII IepPBbIil ONBIT IIyOIMKALMY TAKOTO POJa MaTepPUaIOB, M MbI
HaMepeHbl IPONO/LKUTh 3Ty NPAKTUKY. TaK, IUIAHMPYeTCs BBIITYCKATb
coopuuky nexuuit Jletneit IlIkonbl o MeXIyHapOZHOMY IyOIMIHOMY
IIpaBy, BIepBble IpoBeéHHOI LlenTpom B 2018 ropy.

LleHTp MeXAYHAapONHBIX U CPaBHUTEIbHO-IIPABOBBIX MCCIIEOBAHMIL
OmarofapuT BCeX, KTO MPUHAN y4YacTHe B IOATOTOBKE YKa3aHHbBIX
MeponpusaTuit 1 cbopHmka, u B ocobennoctu — B.P. Tysmyxamenosa
u CB. Ycockmna, a Taxxke Poccmitckuit apOUTpPa>KHBII IEHTP IIpU
PoccuiickoM MHCTUTYTe COBPeMEHHOT0 apOuTpaska.



Foreword

International and Comparative Law Research Center is a non-profit
non-governmental organization. The Center aims to contribute to the
development of science and practice in the field of international law, and
promote knowledge about it, inter alia, by means of holding relevant
events with the participation of leading experts. In November 2018, the
Center held a symposium on ‘Evidence before International Courts and
Tribunals: Distinct Fora, Similar Approaches?’ The participants discussed
issues of evidence in inter-state litigation, regional courts of human rights,
international criminal jurisdiction, international investment, commercial,
and sport arbitration.

The topic was further elaborated within the framework of the 2019 St.
Petersburg International Legal Forum. The participants of the round-
table organized by the Center discussed different aspects of the so-called
evidentiary privileges in international courts and tribunals, including
issues of document production, burden of proof, adverse inferences, and
the right of States to the privacy of their interactions with legal consultants.

The present collection contains proceeding materials of these events,
in which international judges and arbitrators, legal advisers to the parties
of processes and international organizations, professors of Russian and
foreign universities took part.

It is the Center’s first experience in publishing such materials, and we
intend to continue this practice. As such, we plan to release a collection of
lectures of the Summer School on Public International Law first held by the
Center in 2018.

International and Comparative Law Research Center wishes to thank
everyone involved in the preparation of the events and the collection
mentioned, Mr. Bakhtiyar Tuzmukhamedov, Mr. Sergey Usoskin, and the
Russian Arbitration Center at the Russian Institute of Modern Arbitration,
in particular.
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Jloka3aTenbcTBa B MeXXAYHapPOAHbIX CyAaX U TpubyHanax:
pa3Hble GopyMbl, aHANIOrMYHbIe NOAX0AbI?
(maTepuanbl cumnosunyma, 9 Hoa6pa 2018 r.) /

Evidence in International Courts and Tribunals:
Distinct Fora, Similar Approaches?
(Symposium Proceedings, November 9, 2018)

P.A. Konooxun*
lNMpuBeTcTBEHHOE CNOBO

Mbl pagpl IpUBETCTBOBaTb Bac Ha CHUMIIO3MYMeE, IOCBALIEHHOM
BOIIPOCY [JOKa3aTelbCTB B MEXKAYHAPOAHBIX Cy#aX U TpHUOYHaIax.
OH opraHn3oBaH POCCUIICKOI HENMpPaBUTE/TbCTBEHHON OpraHM3anyen —
LenTpoM MeXJyHapOLHBIX M CPaBHUTEIbHO-IPaBOBBIX JICC/IENOBAaHMIL,
B OMOIMOTEYHOM 3ajle KOTOPOTO MbI HAaXOAMMCS, IPU HOJfepP>KKe
Munncrepcrba octunun PO.

Hpinemnas MeXAyHapofiHas pealbHOCTb XapaKTepusyercs, inter
alia, MMPOKUM MCIONIB30BaHMEM T'OCYAAPCTBAMU M JPYTUMM aKTOPaMU
Pa3HBIX MHCTPYMEHTOB MEX/JYHaPOJHOTO MIPABOCYAMA. DTO IIPaBOCYAME
pasHo06pasHo 10 popMaM; IIPU STOM CYAbHU, ApOUTPBI, PYTUe YIACTHUKN
IPOLIECCOB IPEACTAB/IAIT pPasJINYHble IIPABOBBIE KY/IbTYPbI, CUCTEMBI,
IpaBOBbIe MIKOMbL [Tpu4éM 3a4acTyro 9TV pasmnyMs B IPeACTABICHNAX
O IIpaBe IPOABJAITCA B paMKaX OJHOTO MEXAYHapOJHOTO Cyfa VM
npouecca. Kpome TOro, Hepegko OfHM ¥ Te K€ IOPUCTBI YYacTBYIOT
B KayecTBe Cyfeil, apOUTPOB, IOPUANYECKMX COBETHUKOB CTOPOH
B IIPOIleCcax B MeX/YHaPOJHBIX CY[aX pasHOro Xapakrepa 1 GOpMaToB.

* Cynbsa MexyHapogHOTo TpuOyHama 10 MOPCKOMY IIPaBy, acCOLMMPOBAHHBIN
wineH Institut de Droit International, panee — YpesBbryaitHbiii 1 [10THOMOYHBII
ITocon Poccunm B Hupepnanpax, Ilocrosannpiit npencrasurens npu Opranusaumn
M0 3alpelieHNI0 XMMIYECKOTO OPYXKus, uneH KoMuccum MexayHapogHOTO IIpaBa,
mpupekTop IlpaBoBoro pmemapramenta MU Poccun. IlpuBercTBEHHOE CIOBO
OTpa)kaeT UCK/IIOYNTENbHO TMYHBIE B3IIABI aBTOPA.
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Jpyroit cOBpeMeHHOII OCOOEHHOCTBIO SIBJISIETCSI COCYIEeCTBOBAaHIE
HACTOAILE}l PeabHOCTM I peajbHOCTM BUPTYyanbHOI. Bo MHoOrom
Omaropjapsi MOC/IEHEN IPUMETON CeTOfHSAIIHEr0 JHS CTalu PasrOBOPBI
O TaK Ha3bIBaeMbIX /IbTEPHATMBHBIX (aKTaxX MM (eiIKOBbIX HOBOCTSAX.

Mex 1y TeM yCTaHOBJ/IeHE HACTOAIINX, 3 He «a/IbTePHATUBHBIX» PAKTOB
OCTa€TCsA OfHOM U3 OCHOBHBIX 3aJja4 MEXITYHapOJHOTrO IPAaBOCYIUA.
Cypn ToZnKyeT M IpuMEHSET IPaBO IOC/e TOTO, KaK OIpefieniAeT (QaKThl,
UMeoI /e 3HaYEeHNeE JI PACCMOTPEHMA fiefla. A I 3TOrO HYXKHO UMETD
Y OLIEHUTD [IOKa3aTelbCTBa. TakuM 06pa3oM, IMpefcTaB/leHne U OLeHKa
JI0KA3aTe/NbCTB ABJIAIOTCA OFHON M3 BAKHENINX (YHKIMI YIaCTHMKOB
MEeX/TYHaPOJHbIX CYAeOHBIX 11 apOUTPaXKHBIX IPOLIECCOB.

Y MeXJyHapOgHbBIX CYHOB, TPUMOYHAIOB ¥ apOuUTpakell HeT 061Iero
CBOZA IIPABWJI, PETYIMPYIOIINX OKa3aTeIbCTBA. IIOMIMO HEKOTOPBIX
IpaBWI, OTPAKEHHBIX B OOLIMX NPUMHIMIAX IIpaBa ¥, BO3MOXXHO,
B OOBIYHBIX HOPMaX MEX/YHAPORHOTO IpaBa, KXl MEXK{yHaPOFHBII
CYZ PYKOBOACTBYETCS IIPAaBIU/IAMM, YCTAHOBIEHHBIMIU VIM CaMUM VTN J/LST
Hero. 3a9acTy0 MeX/yHapOJHbIE CYABl IIPEAIOYNTAIOT VIMETh BBICOKYIO
CTeIleHb [IVICKPeLy B OOpaleHNy ¢ JOKasaTenbCTBaMu. Bompoc o tom,
XOPOILV /I TaKasi AVUCKPELVisi ¥ CONYTCTBYIOLIAsl il HeOlpee/IEHHOCTD
WIM HeT, afjleKBaTHBI /M MpaBWiIa ¥ IIPOLESYPHl, INPUMEHNMbIE
K JI0Ka3aTeIbCTBAM, SIB/ISIETCS TIPEMETOM AUCKYCCHN.

EctecTBeHHO, TeMa [JOKa3aTe/IbCTB IPEACTABIACT HE TOJIbKO
aKkafeMudeckuii uHTepec. Hampumep, B [faHHBIT MOMeHT Poccus
SIB/IAETCS JMICTLIOM, OTBETYMKOM WM TpeTbell CTOPOHON B Ipoljeccax
B MeXIyHapofHOM cyhe; B apOUTpake, CO3ZaHHOM Ha OCHOBAaHUM
Ipunoxenna VII k Koumsennum OOH mno MopckoMy mpaBy;
B pasbupatenpcTBax B EBponeiickom Cype o npasam yenoseka (ECITY);
B cropax B paMkax BTO; B MHBeCTUIIMOHHBIX apOUTpaxax.

Hamra crpaHa akTMBHO yYacTBYeT B CyZieOHBIX pasbuparenbcTBax B DKO-
HommdeckoM cyzie CHI n Cyne EBpasuiickoro sSKkoHOMM4IeCKOTro COoxo3a.

IOna Poccum, B TOM dmciae Kak misg moctossHHoro wieHa CoBerta
Besonmactoctu OOH, momkHO OBITH OTHIOAD HeOE3PasMMIHO, Kak
YCTaHABIMBAIOTCA QAKThI B MEKAYHAPOIHBIX YTOTOBHBIX IOPUCANKIVIAX.



PA. Konooxun 9

Hamm rpaxpmane u mopuamyecKue /MIAa TaKXe JCHONb3YIOT
MeXyHapojgHoe mpaBocyaue, 0yab o ECITY, pasnble popmbl apbuTpaxa,
Cyn EBpasmiickoro 3KOHOMMYECKOTO COI03a, I/ OTCTaMBaHMA CBOMX
npaB. Hepefko aTu mpoiiecchl MPUBJIEKAIOT IMIMPOKUIT OOIeCTBEHHbII
MHTepec.

Bcé oaro crumynupoBamo Hac K IIPOBEJIEHMIO CETOJHAIIHErO
MepOIpUATHS, HeCMOTPsI HAa TO, YTO TeMe I0Ka3aTeNbCTB B MEeX/[YHAPOIHbIX
cymax, TpmOyHamax M apObuUTpake MOCBAIIEHO 3HAYNMTENbHOE YNCIIO
nyOnmMKanuit u uccnenoBanuii. HekoTopble 13 HUX BBICTaB/ICHbI CETONHSA
B 3ajIe, 2 aBTOPBI M YYACTHUKM PSfia U3 HUX IPUCYTCTBYIOT 31eCh.

Kak scHO M3 mporpaMMbl, Mbl XOTMM IpUJaTb Halllell AMCKYCCUM
HIVPOKNII KPOCCEKTOPAIbHBIN XapaKTep. [I03ToMy ImaHe/TbHbIE JUCKYCCUI
IIOCBSAIIIIEHBI TEME [JOKa3aTe/IbCTB B MEXAYHAPOJHBIX Cy/laXx PasHOTO
XapaKTepa, a BBICTYIIATh CerOAH:A Oyy T KaK Te, KTO y4aCTBYeT B Pa3/IM4HBIX
CyReOHBIX ¥ apOUTPaXKHBIX MIPOLIEAYPaX Y HEIIOCPEACTBEHHO MMeeT JIe/0
C IOKa3aTeIbCTBAMU, TaK 1 T€, KTO MICCTIElYeT 3Ty TeMY. MbI IpM3HATE/TbHbI
BCEM CIIMKepaM, NPUHABIINMM Halle INpUIJNALIEHNe, a TaKXKe BCEM BaM,
HaXOJALMIMCS 3[€Ch, 3a MHTEPeC K MEPONPUATHIO.

Ham keynote speaker — wnen Kommccum MexpyHapogHOro Ipasa
OOH, pokrop Anupypnxa Pamkmyr.



A. Rajput*

Evidence before the International Courts and Tribunals:
Distinct Fora, Similar Approaches?

Excellencies, Honourable Judges, Ladies and Gentlemen:

I feel honoured to deliver this keynote address on a topic of practical
importance and daily utility for the users of international law: States
and individuals, as parties to disputes, and the courts and tribunals as
adjudicators. I would like to thank the International and Comparative
Law Research Centre for this very kind invitation and, in particular, Judge
Kolodkin — a friend and former colleague at the Commission.

The experience of mature legal systems at the national level shows
that they have advanced substantive as well as procedural rules. The
substantive norms regulate the rights and obligations of the parties
to a dispute, whereas the procedural norms govern the processes of
adjudication. A clear set of procedural norms ensures clarity and
consistency in the adjudicative process — aptly encapsulated in the
phrase ‘due process. The judicial organs at the national level have existed
for a relatively long period and performed the adjudicative function
on a daily basis, which in turn has resulted into developed norms of
procedure in adjudication. In recent decades, international law has
seen a sudden rise in the number of courts and tribunals and greater
willingness of States — the principal actors in the international legal
system — to use them. One also cannot ignore the effect of the rights
of individuals — private persons and corporate entitles — to commence
international judicial proceedings. On the one hand, the proliferation
of courts and tribunals has contributed to the growth of procedural law
within international law, while on the other, international adjudication
demands greater attention towards procedural law. An important
component of procedural law is the law of evidence.

* Member of the UN International Law Commission, Consultant on Public
International Law and International Arbitration at Withers LLP, advocate of the
Supreme Court of India, member of the Board of Studies of the South Asian University.
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Evidence in international law adjudication arises in two contexts: first,
evidence to establish a rule of international law, which may be in the form
of a customary law, or a conventional law, or a general principle (within the
meaning of Article 38(1)(c) of the Statute); second, evidence to establish a
fact. We are concerned today with the second, i.e. evidence as a process for
presenting and establishing a fact. Evidence often plays a decisive role in the
outcome of a case. As encapsulated in the Latin phrase idem est non probari
non esse (something which is not proved does not exist or is not true). In the
past, it was not often that a court or tribunal would have to deal with complex
factual scenarios or scientific or technical cases. The proliferation of courts
and tribunals and the specialised subject matter of some of them has brought
to the fore the need for greater attention towards issues of evidence. In the
backdrop of the consensual nature of international dispute resolution, clarity
of the process of proving facts is crucial for the credibility of the adjudication
process. It is thus timely to ask the question: Evidence before international
courts and tribunals: distinct fora, similar approaches?

It is the title of today’s topic. ‘Distinct fora’ and ‘similar approaches’ are
two principal interconnected themes embedded in it. I will first discuss
them.

‘Distinct fora, in my view, does not just represent the numerical plurality
of courts and tribunals in today’s world; it is more than that. It represents the
diversity of the subject matter. The International Court of Justice has been
and continues to be a generalist institution that can comfortably adjudicate
on arange of diverse subject matters; it has done so in the past and continues
to do so. In the present-day dispute resolution mechanism, we see many
specialised courts and tribunals. The Panels and Appellate Body of the
World Trade Organization deal with matters relating to international trade;
the Tribunal for the Law of the Sea comprises law of the sea experts and
specialises in the adjudication of law of the sea matters; investment tribunals
decide cases involving a challenge to governmental action, often involving
a commercial or financial component. The International Criminal Court
deals with a distinct branch — the international criminal law, which has
resuscitated in the last couple of decades. Except for the IC], the caseload
of the specialised courts and tribunals is distinct from one another. The
priorities of substantive law applied by them are based upon their founding
treaty and thus differ from one forum to another. The institutional priorities
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influence their approach towards a dispute they decide. The Panel and the
Appellate Body of the WTO would look at issues of human rights from
a trade perspective and the European Court of Human Rights vice versa.
The question really is whether the differences in the subject matter affect
principles of evidence, which they apply.

Another aspect of the distinctive nature of the courts and tribunals is the
level at which they function. Some are regional whereas others are global.
At the regional level, we have the European Court of Human Rights and the
Court of Justice of the European Union in Europe, Inter-American Court
of Human Rights in the Americas and the African Court on Human Rights
and Peoples’ Rights in Africa. These judicial institutions have a jurisdiction
limited to the region and based upon regional treaties with regional
priorities. Needless to add, even at the regional level, the subject matter
differs inter se. Thus, the European Court of Justice would be a generalist
institution for the EU legal system, whereas the European Court of Human
Rights would be a specialist institution, within the regional architecture.

Despite the differences in the substantive subject matter and level of
functioning, can there be similar approaches to evidence? If yes, then what
could they be? In my view, there can be and should be similar approaches.
Before I turn to the reasons why there should be similar approaches and
some areas of caution while drawing similarities, I wish to address the
second theme embedded in the tile: what does ‘similar’ mean.

Another aspect is the presence of individuals — either as a claimant
or as a respondent. In investment arbitration, they would be claimants, or
at times even respondents. In international criminal proceedings, they are
respondents. In sports arbitration, the proceedings would mostly involve
an individual, the organiser of a sports event or a sports authority. Direct
involvement of a sovereign element would be limited. In WTO proceedings
although the proceedings are brought by a State, the effect of the measure
would ultimately be on individuals. Individuals can thus be seen directly
or indirectly involved to a different degree, which could also be treated as a
factor to notice the distinctness of the fora.

I think the choice of ‘similar’ is deliberate and thoughtful. It is better
suited than ‘common’ I am aware of the book by Professor Chester Brown
called A Common Law of International Adjudication, where he identifies
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rules of procedure in international adjudication, including evidence,
and develops the thesis that there is some form of ‘common law’ that has
developed'. I would avoid striking a controversy between common and
civil lawyers and commend the choice of the word ‘similar’ rather than
‘common’ at this stage. I will come to some aspects of the controversy
between civil and common law, relating to evidence, a little later. The word
‘similar’ is flexible as opposed to ‘common’. The word ‘common, even if
not used in the common law sense, tends to give the impression of some
form of standardisation. One cannot neglect the seamless homogeneity
of some of the principal aspects of evidence in different regimes, but at
the same time, the divergences desired by the regime also need to be
acknowledged. The word similar leaves sufficient flexibility in my view.

I now turn to the question of whether there should be similar approaches
to evidence across fora; and what the possible way of finding common
ground for mutual benefits is.

If not all, the principal and foundational aspects of evidence remain
similar across different fora. There is consensus in the literature on this
point®. This point can be best explained through some illustrations. Let us
take the example of expert evidence. The substantive contents of expert
evidence would obviously differ from case to case and not just one forum to
another. However, there is no reason why the manner of presentation and
its evidential value should differ. At present, different courts and tribunals
depending on the extent of their involvement with expert evidence apply
different procedures, which are at different stages of development. If a
similar approach was applied for the presentation and evaluation of expert
evidence, it would only be a helpful contribution to the courts and tribunals.

! Ch. Brown, ‘A Common Law of International Adjudication, Oxford University Press,
2007.

2 M. Kazazi, ‘Burden of Proof and Related Issues: A Study on Evidence before
International Tribunals, Kluwer Law International, 1996. H. Thirlway, ‘Procedural Law
and the International Court of Justice’ in Lowe and Fitzmaurice (eds.). ‘Fifty Years of
the International Court of Justice: Essays in Honour of Sir Robert Jennings, Cambridge
University Press, 1996, p. 389. Sh. Rosenne, ‘The Law and Practice of the International
Court 1920-1996; vol. III, Nijhoft, 1997, p. 1201. Ch. Brown, Op. cit., pp. 83-118;
also see C.F. Amaresinghe, ‘Evidence in International Litigation, Martinus Nijhoff
Publishers, 2005.
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One forum can benefit from the experiences of others. Similar approaches
can be helpful in this regard.

Aspects of evidence are procedural in nature and insulated from the
substantive peculiarities of the subject matter of the dispute. One of the settled
rules, which has a strong claim to be a rule of customary international law or a
general principal of law (within the meaning of Article 38(1)(c) of the Statute)
is onus probandi incumbit actori, the claimant has the burden of proof. The
claimant may not be the claimant in the case as such, but a party alleging a
certain fact. It does not matter whether the dispute is decided by the Panel or
the Appellate Body of the WTO, or a territorial claim is taken to the ICJ or
an arbitral tribunal. The rule of onus probandi remains the same in different
regimes. The same argument of neutrality of principles of evidence can be
applied to several other principles, such as production of documents, exceptions
or exemptions, presentation and assessment of oral evidence, adverse inference,
site visit, privileged communications, etc. There would be some principles
of evidence, which by their very nature are influenced by the subject of the
dispute. Standard of evidence and burden of proof are such examples. The
cases before the International Court of Justice show this. In the Military and
Paramilitary Activities Case, the IC] applied ‘convincing evidence®; in Bosnia
Genocide cases, it used the standard of ‘fully conclusive™. Judge Greenwood in
his Separate Opinion in the Pulp Mills Case used ‘balance of probabilities™ —
the standard applied in common law to decide civil cases. The divergence may
appear merely of nomenclature in some situations, but it is substantive in many
others. This divergence is understandable, since the nature of the subject matter
of a dispute would demand a distinct standard of proof and burden of proof.
In environmental law, it may be enough to have the standard of preponderance
of probabilities, but in cases, involving international criminal law, a higher
standard of convincing proof would be required. Likewise, in land boundary

* Case Concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment of 27 June 1986, IC]
Reports1986, 14, p. 29.

* Case of Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia ¢ Herzegovina v Yugoslavia), Preliminary Objections,
Judgment of 11 July 1996, ICJ Reports 2006, 595, p.129, para. 209.

> Pulp Mills on the River Uruguay (Argentina v. Uruguay), Merits, Judgment of 20 April
2010, ICJ Reports 2010, 14, Separate opinion of Judge Greenwood, paras. 25-26.
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delimitation cases in situation of acquiescence, a higher standard of proof
may be desired. There are some areas of evidence purely dependent on the
peculiarities of the regime. It may not be possible to extrapolate those, but the
rest can certainly be. In international criminal adjudication, the responsibility
of establishing the guilt of the accused would be of the prosecutor. The test for
choosing principles of evidence to be borrowed from another field is whether
that principle is neutral or insulated from the peculiarities of the regime in
which it has originated or been applied.

Principles of evidence would be in the nature of secondary norms.
Primary norms relate to rights and obligations, whereas procedural norms
relate to procedures for the enforcement of the primary norms. To that
extent, as secondary norms, principles of evidence would be detached from
primary norms, which influence the subject matter of a dispute.

The next argument supporting similar approaches is the benefit of cross-
fertilization. The International Court of Justice has a unique position in the
contemporary architecture of adjudication. It is not only a de jure principal
judicial organ of the United Nations, but it has become so de facto. The
willingness of States to bring all kinds of disputes before the IC], including
those that would otherwise fall within a specialised regime, is a vivid proof of it.
This unique position of the Court and its reception among States, gives special
relevance to its determinations on all aspects including those of evidence.
Other courts and tribunals often rely on the decisions of the IC]. As a generalist
court, the ICJ has to face cases involving different degrees of evidential issues.
A survey of the jurisprudence of the specialised regimes shows that they have
developed expertise in handling certain kinds of evidential issues due to the
nature of their adjudication. The WTO principles of evidence relating to expert
witnesses are most advanced. The Panels and Appellate Body have to deal
with complex technical issues on a regular basis. The ICJ and other fora, such
as investment tribunals, can benefit from the approach of dispute resolution
under the WTO. In their Dissenting Opinions in the Pulp Mills Case, Judges
Al-Khasawneh and Simma expressed discomfort with the majority for not
having taken into account the jurisprudence of the WTO while dealing with
expert evidence®. This was also flagged in the literature that ensued. Tribunals

¢ Pulp Mills on the River Uruguay (Argentina v. Uruguay), Merits, Judgment of 20 April
2010, ICJ Reports 2010, 14, Separate opinion of Judges Al-Khasawneh and Simma, para. 16.
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constituted under Annex VII of UNCLOS have conducted site visits. Their
procedures can be good examples for other courts and tribunals to follow. The
international criminal courts and tribunals have probably the most advanced
systems for handling evidence, both oral and documentary, cross-examination,
in particular. These practices can be handy tools for handling complex factual
matters for other courts and tribunals. The IC] faced with these challenges in the
Genocide Cases. The advanced practices of one forum can be used by another,
strengthening and enriching each other. This allows a court or a tribunal to
look for a more developed practice on another forum.

Lastly, a general point that could be made is that the notion of the
principle of evidence that would remain should be crosscutting in different
general, specialised and regional regimes.

In any adjudicative process, there is a challenge of drawing a balance
between flexibility and certainty. Flexibility demands the need of adequate
discretion for an adjudicator to analyse the facts on a case-by-case basis.
While the parties to a dispute desire certainty in procedure and process
of adjudication. The process of drawing upon similarity in approaches
in different regimes assists to develop a body of principles on evidence
that can contribute towards certainty of the process. In the absence of a
set of identified principles, there is discretion without parameters, which
creates a challenge for the parties as well as for international courts and
tribunals. A conclusion based on a practice followed frequently in the past
by other courts or tribunals grants a certain amount of authority to those
conclusions. If the principles of evidence are clearly laid out, parties are
aware, firstly, what material to produce, and, secondly, how that material
would be analysed and weighed. It gives certainty to the adjudicative
process. In practical terms, if the parties are aware they may be dissuaded
from producing excessive and unnecessary evidence. With increasing
caseload of courts and tribunals, this would be a helpful approach.

One cannot insist on rigid rules of evidence in a completely definitive
manner, but at the same time, they cannot be left unidentified. An analogy can
be drawn with the drafting process of rules of interpretation of treaties, what
became Articles 31 and 32 of the Vienna Convention on the Law of Treaties.
When the rules were discussed by the International Law Commission, one
of the questions was, whether such an identification would destroy the



A. Rajput 17

discretion of the adjudicator. Instead of leaving the entire discretion to the
adjudicator, the Commission and the States through the Vienna Conference
concluded that they need a certain set of basic rules that regulate the process
of interpretation. Otherwise, discretion without guidance will result in
inconsistent decisions. The choice of rules and their arrangement was not
easy, because if they had not been identified, we would have been in the
uncertain phase where it would be difficult to distinguish the outcome of
interpretation in one case versus another. The process of identification of
similar evidentiary practices in different fields of international law can form
the basis for identification of the common denominator on evidence. The
common denominator remains similar across different fields. Furthermore,
these common denominators cannot be exhaustive. It would be a limited
number of principles that would function alongside specific demands based
upon the peculiarities of the institution or the subject matter of the dispute.
Burden of proof is one example that I have already given.

A relatively controversial issue is of the role and relationship of civil
and common law. As we know, the approach towards the function of a
judge in the common and civil law is very different. In civil law, judges have
greater latitude in deciding cases. Unlike, common law, where the remit of
the judge’s adjudicating power is limited to the arguments of parties, often
called the non ultra petita rule. In domestic law, a wide discretion of a judge
in evidential matters may not raise serious legitimacy issues. The judges in
a domestic set-up are aware of the political context, cultural sensitivities,
and social realities. An international court or tribunal is insulated from
it: the very idea is not to allow such considerations of one of the disputing
parties or of the judge to influence the proceedings and the outcome. The
membership of international adjudication bodies such as the IC] and
ITLOS is drawn upon different legal systems and traditions to neutralise
the influence of any system. To borrow the words from Article 9 of the IC]
Statute that the Court, as a whole, should be a body that represents ‘the
main forms of civilization and of the principal legal systems of the world’
The nature of international adjudication demands hedging of differences of
the background and understanding on the part of judges and arbitrators.
With this diversity of adjudicators and parties, clarity about the rules and
principles that regulate the process of presenting and handling of evidence
and conclusion based upon them is only preferable. The experience of the
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European Court of Justice and the European Court of Human Rights can
be of immense help, since the jurisdictions covered come from a diverse
background. I am sure we would get to know more about how these
challenges are addressed by them. I will not venture any further to discuss
how the convergence of civil and common law can enrich the principles
of evidence. In the panels composed of adjudicators dealing with these
issues, it would be helpful to see how the regimes of common and civil law
interact with one another in international adjudication. The only general
methodological point I wish to make is that due care has to be exercised
while borrowing principles from the domestic law on evidence. I like the
note of caution appended by Judge McNair in South West Africa Cases’:

The way in which international law borrows from this source is not by
means of importing private law institutions ‘lock, stock and barrel, ready-
made and fully equipped with a set of rules.

One of the distinguishing features of modern adjudicative process is the
possibility of individuals having the standing to participate in international
adjudication. In the case of investment arbitration and various human
rights courts and tribunals, such as the Inter American Court of Human
Rights, individuals are the claimants. Although, foreign investors may be
at times respondents for causing environmental harm or violating human
rights. In the international criminal courts and tribunals, individuals are
the accused, respondents in that sense. Does the presence of individuals
in any manner affect the approaches towards evidence? In relation to
international criminal law, such peculiarity may be required since there
are questions of individual liberty and the need of due process. There is a
disparity, in the cases brought before international human rights courts,
where individuals may be weak against State or investment tribunals, where
in some situations individuals may be stronger than some States. In both
situations, there appears to be a greater degree of latitude in trying to create
parity between the parties. Investment tribunals tend to apply principles of
evidence as applied in commercial arbitration, where both parties are often
commercial entities or ‘business people. That may not be an appropriate
approach to view States. Thus, some of the practices regarding production

7 International Status of South West Africa, Judgment of 11 July 1950, IC] Reports 1950,
146, Separate Opinion of Judge McNair, p. 148.
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of evidence and adverse inference could be excessively intrusive into State
sovereignty. Approaches from inter State adjudication may help achieve
that balance. In some situations, the approaches may have to be treated
sui generis, especially in relation to human rights cases or international
criminal cases, where some principles of evidence would be peculiar to that
regime. I am sure there would be interesting experiences in different fields.

The broader structural point is of fragmentation. The focus of the debate
on fragmentation has been primarily on substantive legal provisions. The
debate has not entered the procedural side yet. International law is an
integrated system and not a hub of distinct hamlets that do not have any
relationship with one another. Avoidance of fragmentation does not propose
absolute uniformity across all fields of international law. It rather contemplates
similarity of a set of principles, unless otherwise specifically altered by unique
requirements of the treaty or institutional structure in a specialised field of
international law. Application of different principles of evidence would be
justified if there is a foundation for departure, but if there is none, then that
would result in fragmentation. In the absence of similar approaches, the same
situation would result in different outcomes without justification. In a system
with multiple courts and tribunals, that is a potential threat.

If we do think that there is a need for similar approaches, and I am
sure that during the day, we will be able to understand what approaches
can be borrowed from respective specialised fields, then we should also ask
the question, whose has the task to identify those rules that would remain
similar across fora. International courts and tribunals certainly try to look
at the decisions of each other to develop those common approaches, but the
restriction is that their mandate is limited to the question of evidence that
arises in the proceedings before them. They may not comment generally,
despite the desirability of such an exercise. The rules of procedure, especially
those that are prepared by the court or tribunal itself, can address purely
procedural issues. There may be some problems if issues of evidence that
have an implication on the substantive rights of the parties are identified
under these rules of procedure. The international criminal courts have
detailed rules of evidence, unlike other courts and tribunals. The rules of
other courts and tribunals make a limited reference to evidence and are
silent on specifics. Scholars have a large role to play. Some have, and we
are lucky to have few of them here with us today. The International Law
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Commission could be one forum to identify these common rules or
practices. The Commission has the benefit of receiving comments and
getting approval to its product from States. In this case, even an effort to
receive comments from courts and tribunals or international institutions,
such as the Permanent Court of Arbitration, or International Centre
for Settlement of Investment Disputes, which administers investment
arbitration cases, is welcomed. The topic is currently on the Long Term
Programme of Work, but yet on its active agenda.

In recent years, we have seen not only the proliferation of courts and
tribunals, but also a substantial increase in their caseload. It is not that
disputes have suddenly arisen. Disputes always existed. It is not just about
the creation of new fora for adjudication. It is due to the greater willingness
of States to resort to adjudication as a method of pacific settlement of
disputes. Recent times have seen greater participation from all parts of
the word. The increased confidence of States in international courts and
tribunals is a step towards strengthening the international rule of law.

International law has made major progress in the direction of
strengthening of the rule of law through the development of substantive
legal provisions. As was well articulated by Lauterpacht in his book called
“The Development of International Law by the International Court®, courts
and tribunals in the process of adjudication make an immense contribution
towards the development of the law. They are not only deciding a dispute,
but strengthening the overall architecture of the international community.
Through their contributions on the substantive law, they have strengthened
the rule of law. The area that needs further development is procedural law,
with a focus on evidence. As the clarity about the rules and principles of
evidence that are applied by international courts and tribunals increases,
the faith amongst its users will enhance. The project of identifying similar
approaches across distinct fora will be a major contribution to the rise of
international rule of law. I am confident that today’s event of ‘collective
thinking’ on evidence is a step in that direction. I very much look forward
to the discussion that would follow today and express my gratitude towards
you all and the organisers.

¢ H. Lauterpacht, “The Development of International Law by the International Court.
London, Stevens & Sons, Ltd., New York, Frederick A. Praeger, 1958.
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Panel 1: Evidence in Inter-State Litigation

G. Eiriksson*
Introductory Remarks

I have the honour to moderate the discussion in the first Panel, on
Evidence in Inter-State Litigation.

We are well served by the Keynote Statement by Aniruddha Rajput. Tam
pleased to be with him here in Moscow. Aside from our Indian connections,
Aniruddha is a successor of one of my closest colleagues in the United
Nations International Law Commission, P.S. Rao. I already know from
other members of the Commission that Aniruddha has made a significant
contribution to the Commissions work, while only a ‘newcomer’. He has
already served ably as Chairman of its Drafting Committee.

I am also pleased to follow on from the Welcome Address of Judge
Kolodkin, my colleague in the International Tribunal for the Law of the
Sea, where I am now serving as a Judge ad hoc. I had the privilege of
serving for six years on the Tribunal with his distinguished father. The case
on which we are serving is very fact-specific, and it can be expected that
the Tribunal’s Judgment will deal extensively with the matters we will be
discussing in this panel.

Very recently, Judge Peter Tomka, Former President and now Senior
Judge on the International Court of Justice, and Professor Vincent-Joél

* Judge ad hoc in the M/V “Norstar” case, member of the Panel of Conciliators and
Panel of Arbitrators at the ICSID, the Panels of Conciliation and Arbitration under
the UNCLOS, Professor and Executive Director at the Centre for International Legal
Studies of Jindal Global Law School, Fellow of King’s College London, Professor
Emeritus at the University for Peace.
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Proulx published an illuminative article, “The Evidentiary Practice of the
World Court™. They wrote:

[I]t must be emphasised that the [International Court of Justice] differs in
some regards from domestic tribunals, in that the rigidity of evidentiary
rules found in some municipal legal systems has not been transposed
integrally to the international legal order. Quite the contrary, the ‘rule
of thumb’ for evidentiary matters before the Court is flexibility. ...
In principle, there are no highly formalised rules of procedure governing
the submission and administration of evidence before the Court, nor
are there any restrictions about the types of evidentiary materials that
may be produced by parties appearing before it*.

This Panel will explore the special circumstances, which prevail in inter-
State litigation. The panellists will reflect on their experience with what
we could call the three pillars of the international legal community: the
judiciary, the practitioners and academia.

I look forward to our exchanges.

! Peter Tomka and Vincent-Joél Proulx, “The Evidentiary Practice of the World Court,
in Liber Amicorum: In Honour of a Modern Renaissance Man His Excellency Gudmundur
Eiriksson, New Delhi, Universal Law Publishing (Lexis Nexis) 2017, pp. 361-382.

2 Ibid., p. 363.
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Evidence before the International Court of Justice

Although the general legal framework governing questions of evidence
before the International Court of Justice (IC], or ‘the Court’) is quite well
known, it is worth recalling its most peculiar features. I will do so briefly,
before examining a few specific questions of proof, which have been the
subject of discussions recently.

The evidential system before the Court: general remarks

Broadly speaking, municipal courts can long be said to have utilized two
rival systems of evidence: on the one hand, the ‘accusatorial’ or ‘adversarial’
system, in which the parties play a preponderant role; and, on the other
hand, the ‘inquisitorial’ system, in which the court predominates. In regard
to the International Court of Justice, President Lachs considered, and
summed it up in a well-known formula, that ‘the Statute and the Rules of
Court ... [have] taken ... the best from both systems™.The ‘Court [always]
aim[s] to hold a middle course between those two systems™.

When the first Rules of the Permanent Court were being prepared in
1922, it was pointed out that the evidential system created by the Statute
was broad and liberal, based on the freedom of the parties to present their
own evidence. Accordingly, the gathering of evidence by the Court itself
was purely ancillary, and the Court remained fully at liberty to decide what
weight should be given to the evidence provided by the parties’. Thus,
despite the difficulties which arose in a number of cases, for example, in
regard to the presentation of certain documents at the hearing (and in

* Registrar of the International Court of Justice, senior guest lecturer on public
international law at the Law Faculty of the Université Catholique de Louvain,
Corresponding Member of the Royal Academy of Moral and Political Sciences of
Spain. The opinions expressed are of a strictly personal nature.

' La Preuve en droit, Studies published by Ch. Perelman and P. Foriers, Brussels,
Bruylant, 1981, p. 114.

2 M. Lachs, ‘Evidence in the Procedure of the International Court of Justice: Role of the
Court, in Essays in honour of Judge Taslim Olawale Elias, Martinus Nijhoff, 1992, p. 265.
* See PCI]J, Series D, No. 2, p. 142; Series D, No. 2, Add., pp. 117 et seq.
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particular of secret documents), the Permanent Court consistently declined
to lay down stricter rules for the production of evidence®.

The Statute of the present Court has remained virtually unaltered
as regards the issues, which concern us here. Although signs have been
seen of a somewhat more ‘dirigiste’ approach in this respect, in particular
during the 1978 revision of the Rules of Court, there can be no doubt that
the taking of evidence in the International Court of Justice continues to
partake of a liberal regime. The parties enjoy great freedom in relation to
the production of evidence, as does the Court in evaluating it. I shall return
to selected aspects of this regime in a few moments.

Another important and general aspect of the present topic has to do
with the specific nature of the IC]J as the principal judicial organ of the
United Nations, its universal composition and the ensuing requirements
for the sound administration of international justice. In accordance with
the Statute (Art. 25), it is the full Court, which has in principle to perform
its functions and exercise its powers in cases submitted to it, including
those for evidentiary matters. All the judges composing the Court in a
particular case in effect participate, on an equal footing, in all the decisions.
When the first Rules of the Permanent Court were adopted in 1922, it was
decided not to adopt a rapporteur system, whereby one Member of the
Court would be tasked with studying a case in depth and preparing a draft
decision to submit to his or her colleagues’. Subsequent proposals to that
effect were always rejected on the grounds that Article 9 of the Statute made
it necessary to ensure representation of all the principal legal systems of
the world, and that ‘under the régime which that article was intended to
establish, all members of the Court should in effect be rapporteurs™. Such a
principle, undoubtedly, also applies for every aspects of the conduct of the
case. Any decision connected with the taking of evidence has to be made

* See Stauffenberg, Statut et Réglement de la Cour permanente de Justice internationale —
Eléments d’interprétation, Berlin, Carl Heymans, 1934, pp. 365 et seq.

* See PCIJ, Series D, No. 2 (Preparation of the Rules of Court), pp. 78, 419. It was,
however, agreed that the Court would remain free, in a special instance, to appoint one
of its Members to draw up a draft judgment, ibid., p. 78.

¢ PCIJ, Series D, No. 2, second addendum (1931), p. 223; see also pp. 222-223.
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by the full Court’, ensuring that all its members take part in the decision
on terms of complete equality. It is indeed a guarantee that, in evidentiary
matters as well, justice can be done impartially, in full respect of the variety
of legal cultures and equality of the States appearing before the Court. For
this reason too, in keeping with the responsibility of the Bench as a whole
for the proper administration of justice, the Court has so far excluded the
practice when the task of taking of evidence in a particular case is entrusted
to a limited number of judges, not to say to a single judge, even if such a
solution could appear as being faster or more practicable.

Among the general principles governing the question of evidence before
the Court, mention has also to be made of the classic definition of proof,
which, according to municipal courts, is essentially a matter of establishing
facts, which create consequences in law. The ICJ explicitly referred to the
principle jura novit curia, in athrming that ‘[i]t being the duty of the Court
itself to ascertain and apply the relevant law in the given circumstances
of the case, the burden of establishing or proving rules of international
law cannot be imposed upon any of the parties, for the law lies within the
judicial knowledge of the Court™. The application of this principle to the

7 See Art. 48 of the Statute: “The Court shall make orders for the conduct of the case,
(...) and make arrangements connected with the taking of evidence’; cf. also Articles
49 and 50 of the Statute.

8 Fisheries Jurisdiction (United Kingdom v. Iceland) and (Federal Republic of Germany
v. Iceland), Merits, Judgment, ICJ Reports 1974, p. 9, para. 17, and p. 181, para. 18,
quoted in Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Merits, Judgment, ICJ] Reports 1986, pp. 24-25, para. 29.
See also, Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua
intervening), Judgment, ICJ] Reports 1992, p. 547, para. 311.

From its very beginnings, the Permanent Court sought to assert its responsibility for
establishing the rules of international law, which were relevant to its decisions. In this
respect, general pronouncements have been made by the Permanent Court in the Lotus
case: ‘[I]n the fulfilment of its task of itself ascertaining what the international law is, it
has not confined itself to a consideration of the arguments put forward, but has included
in its researches all precedents, teachings and facts to which it had access and which
might possibly have revealed the existence of one of the principles of international law
contemplated in the special agreement.(PCIJ, Series A, No. 10, p. 31); and in the case
concerning Free Zones of Upper Savoy and the District of Gex: ‘[I]t cannot lightly be
admitted that the Court, whose function it is to declare the law, can be called upon
to choose between two or more constructions determined beforehand by the Parties,
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international order may have raised some doubts, and questions of proof
have also arisen in connection with customary law’.

Be it as it may, I shall limit my further observations to questions of proof
in relation to the evidence of facts only, by addressing, first, that of the burden
of proof, second, that of the methods of proof and forms of evidence, and
third, that of the ‘standard of proof” applicable before the Court.

Burden or onus of proof

Turning to the question of the burden of proof, the principle is well
established, in the jurisprudence of the Court, that

...the applicant must establish its case and that a party asserting a fact
must establish it; as the Court observed (...), “it is the litigant seeking

none of which may correspond to the opinion at which it may arrive,(PCIJ, Series A/B,
No. 46, p. 138).

? See, for example, L. Ferrari Bravo, ‘La prova nel processo internazionale, Naples,
Jovene, 1958, pp. 70 et seq.

Without being hostage to the parties’ arguments, the Court has very often benefited
from their assistance, in particular in proving facts on which the existence of a
customary rule depended, cf. Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), Merits, Judgment, ICJ Reports
1986, p. 25, para. 29: ‘Nevertheless the views of the parties to a case as to the law
applicable to their dispute are very material, particularly (...) when those views are
concordant. See also, for example, the Corfu Channel case (Judgment, IC] Reports
1949, pp. 28-29) and the Asylum case (Judgment, ICJ Reports 1950, pp. 276-277).
See further Gabcikovo-Nagymaros Project (Hungary/Slovakia), Merits, Judgment, IC]
Reports 1997, pp. 39-40, para. 50: ‘In the present case, the Parties are in agreement
in considering that the existence of a state of necessity must be evaluated in light of
the criteria laid down by the International Law Commission in Article 33 of the Draft
Articles on the International Responsibility of States!

Questions of law (other than customary international law stricto sensu) may also be
the subject of proof, as, for example, when the Court is requested to determine that
there was a tacit agreement between the parties establishing a boundary. “The Court,
recognizing that “[t]he establishment of a permanent maritime boundary is a matter
of grave importance’, underlined that “[e]vidence of a tacit legal agreement must be
compelling” (Territorial and Maritime Dispute between Nicaragua and Honduras in the
Caribbean Sea (Nicaragua v. Honduras), Judgment, IC] Reports 2007, II, p. 735, para.
253), Maritime Dispute (Peru v. Chile), Judgment, IC] Reports 2014, p. 38, para. 91.
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to establish a fact who bears the burden of proving it” (Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Jurisdiction and Admissibility, Judgment, ICJ
Reports 1984, p. 437, para. 101)™°.

Irrespective of the status of the parties as Applicant or Respondent, or
in the absence of such formal position in cases submitted to the Court by
way of a special agreement, the Court has pointed out that the burden will
lie on the party asserting certain facts in support of its claims'.

The actori incumbit probatio principle (together with its corollary, reus
in excipiendo fit actor), may certainly be considered as a general principle of
law in accordance with Article 38 of the Statute of the Court'. This principle,
as has been aptly submitted, proved to allow ‘sufficient flexibility [for the
Court] to cope with the demands of the wide variety of disputes coming
before [it]**. Whatever problems have sometimes been raised in connection
with the allocation of the burden of proof, ‘a question which is for the Court
to decide™, ‘the Court has developed a pragmatic and effective approach to

1% Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Merits, Judgment, IC]J
Reports 2007, p. 128, para. 204. See also Frontier Dispute (Burkina Faso/Republic of
Mali), Judgment, ICJ Reports 1986, p. 587, para. 64; Avena and Other Mexican Nationals
(Mexico v. United States of America), Judgment, ICJ] Reports 2004, p. 41, para. 55; Pulp
Mills on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ Reports 2010, p. 71,
para. 162; Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Croatia v. Serbia), Merits, Judgment, ICJ Reports 2015, p. 73, para. 172.

" The principle ‘applies to the assertions of fact both by the Applicant and the
Respondent, Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, IC]
Reports 2011, p. 71, para. 162.

12 Minquiers and Ecrehos (France/United Kingdom), Judgment, ICJ Reports 1953, p. 9;
Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), Merits, Judgment,
ICJ Reports 1962, p. 15.

B See for example, J.-E Lalive, op. cit.,, p. 78; Bin Cheng, ‘General Principles of Law
as Applied by International Courts and Tribunals, Grotius Classic Reprint Series,
Cambridge, 1987, pp. 302 et seq.; A. Riddell, B. Plant, ‘Evidence before the International
Court of Justice, London, British Institute of International and Comparative Law, 2009,
p- 87.

4 A. Riddell, B. Plant, op. cit., p. 88.

5 Minquiers and Ecrehos (France/United Kingdom), Judgment, ICJ Reports 1953, p. 47.
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[them]™. Indeed, we can here recall the words of Lauterpacht, for whom
‘in the international sphere (...) flexibility is the guiding principle’ when
one turns to the question of evidence and burden of proof, ‘because the
importance of the interests at stake precludes excessive or decisive reliance
upon formal or technical rules’”.

A few remarks may be made on this aspect of the practice of the Court.
First, the Court has adopted a nuanced approach to the principle actori
incumbit probatio, stating that:

“This principle is not an absolute one (...), since “[t]he determination
of the burden of proof is in reality dependent on the subject matter and
the nature of [the] dispute brought before the Court; it varies according
to the type of facts which it is necessary to establish for the purposes of
the decision of the case” (Ahmadou Sadio Diallo (Republic of Guinea v.
Democratic Republic of the Congo), Merits, Judgment, IC] Reports
2010, II, p. 660, para. 54). In particular, the Court has recognized that
there may be circumstances in which the Applicant cannot be required
to prove a ‘negative fact’ (ibid., p. 661, para. 55)%.

Accordingly, in the particular circumstances of the Ahmadou Sadio
Diallo case, it was alleged by the Applicant that the individual concerned
had not been afforded, by a public authority of the Respondent, certain
procedural guarantees to which he was entitled, the Court found that
‘neither party is alone in bearing the burden of proof’ and linked that
question with its own responsibility ‘to evaluate all the evidence produced
by the two Parties and duly subjected to adversarial scrutiny’’.

16 Ibid.

17 H. Lauterpacht, “The Development of International Law by the International Court
of Justice, London, Stevens and Sons, 1958, p. 366.

18 Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia), Merits, Judgment, ICJ Reports 2015, p. 73, para. 172.

1" Republic of Guinea v Democratic Republic of the Congo, Merits, Judgment, ICJ] Reports
2010, p. 661, para. 56. See also id., para. 55: ‘A public authority is generally able to
demonstrate that it has followed the appropriate procedures and applied the guarantees
required by law - if such was the case — by producing documentary evidence of the
actions that were carried out. However, it cannot be inferred in every case where the
respondent is unable to prove the performance of a procedural obligation that it has
disregarded it: that depends to a large extent on the precise nature of the obligation in
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At the same time, the Court has avoided reversing too easily the burden
of proof from the Applicant to the Respondent, owing to the alleged
exclusive control of the latter on the production of certain evidence, and
has refrained from drawing direct consequences as to the proof of disputed
facts in such circumstances.

In the Corfu Channel case, the Court observed that

...it cannot be concluded from the mere fact of the control exercised
by a State over its territory and waters that that State necessarily knew,
or ought to have known, of any unlawful act perpetrated therein (...).
This fact, by itself and apart from other circumstances, neither involves
prima facie responsibility nor shifts the burden of proof™*.

In the case concerning Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Croatia v. Serbia), the Court
decided that

“...neither the subject matter nor the nature of the dispute [made] it
appropriate to contemplate a reversal of the burden of proof. It [was]
not for Serbia to prove a negative fact, for example the absence of facts
constituting the actus reus of genocide... Consequently, it [was] for
Croatia to demonstrate the existence of the facts put forward in support
of its claims, and the Court [could] not demand of Serbia that it provide
explanations of the facts alleged by the Applicant’™..

Rather than shifting ‘mechanically’ the burden of proof, the Court
has emphasized the duty of the parties to cooperate ‘in the provision of
such evidence as may be in [their] possession that could assist the Court
in resolving the dispute submitted to it’ (Pulp Mills on the River Uruguay
(Argentina v. Uruguay), Judgment, IC] Reports 2010, I, p. 71, para. 163)*.

question; some obligations normally imply that written documents are drawn up while
others do not’

» Corfu Channel Case (United Kingdom/Albania), Merits, Judgment, IC] Reports
1949, p. 18.

2t Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia), Merits, Judgment, IC] Reports 2015, pp. 73-74, para. 174.
22 Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia), Merits, Judgment, ICJ] Reports 2015, p. 73, para. 173 (‘In
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It also considered that a ‘more liberal recourse to inferences of fact and
circumstantial evidence’ should be allowed to the State, which is unable
to furnish direct proof of facts giving rise to responsibility when it cannot
have access to such proof®.

Thus, in this context as well, it may be said that the Court puts a greater
emphasis on leaving a large freedom to the parties to present their evidence
(i.e. a wide array of ‘methods of proof’) and, as a corollary, on its own
independent assessment of this evidence®, than on ‘formal or technical
rules’ on the burden of proof.

this regard, the Court recalls that, between September 2010 and May 2011, Serbia
provided Croatia with approximately 200 documents requested by the latter.).

See also, Avena and Other Mexican Nationals (Mexico v. United States of America),
Judgment, ICJ Reports 2004, pp. 41-42, para. 57: “The Court cannot accept that, because
such information may have been in part in the hands of Mexico, it was for Mexico
to produce such information. It was for the United States to seek such information,
with sufficient specificity, and to demonstrate both that this was done, and that the
Mexican authorities declined or failed to respond to such specific requests. At no stage,
however, has the United States shown the Court that it made specific enquiries of those
authorities about particular cases and that responses were not forthcoming. The Court
accordingly concludes that the United States has not met its burden of proof in its
attempt to show that persons of Mexican nationality were also United States nationals’
» Corfu Channel Case (United Kingdom/Albania), Merits, Judgment, IC] Reports
1949, p. 18.

See also Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Merits, Judgment,
ICJ Reports 2007, pp. 128-129, paras. 205-206: in response to the contention from
the Applicant that in certain respects the onus should be reversed, given the refusal
of the Respondent to produce the full text of certain documents (documents of the
Supreme Defence Council of the Respondent), and that the Court should draw its
own conclusions from the failure of the Respondent to produce complete copies of the
documents, the Court observed that ‘the Applicant ha[d] extensive documentation and
other evidence available to it and had made very ample use of it, and that ‘although
the Court ha[d] not agreed to either of the Applicant’s requests to be provided with
unedited copies of the documents, it ha[d] not failed to note the Applicant’s suggestion
that the Court may be free to draw its own conclusions’

# Referring to the rule affirmed by the Court in the Corfu Channel case, according
to which ‘the proof may be drawn from inferences of fact [or “by means of indirect
evidence”], provided that they leave no room for reasonable doubt’ (emphasis from the
Court). J.-F. Lalive observed that it ‘confirmed the system of inner conviction, applied
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Methods of proof, forms and administration of evidence

With regard to the question of the methods of proof and forms of
evidence admissible before the Court, a question, the solution of which in
the international order reflects the varying choices, which have been made
in municipal systems, concerns the hierarchy of different forms of evidence.
Oral evidence, by far the oldest, has remained of fundamental importance
in Anglo-Saxon systems of law. Continental courts, on the other hand,
traditionally regard it with suspicion; as has been said in the context of civil
law, ‘of all the various kinds of evidence, it is written evidence in which the
law places the greatest trust’™.

It is generally the case that although the Court, and most arbitral
tribunals, have been influenced primarily by continental law in this
respect — written evidence having always been more common in the Court
than witness evidence - the Statute does not as such establish a formal
hierarchy ‘as to the respective value of these forms of evidence”. The
greater weight of documentary evidence is also readily explicable by the
fact that written pleadings constitute from far the most substantial part
of the Court’s proceedings and that, in practice, the bulk of evidence is
produced at that stage.

At all events, in the liberal evidential regime, which prevails in the
Court, the notions of ‘document’ and ‘witness evidence’ must be construed
broadly: their boundaries are not defined with precision.

A further point of note in this respect is that on many occasions the
Court has agreed to the production of ‘sworn statements™ (affidavits), a
hybrid form of evidence common in Anglo-Saxon law. It consists in the
evidence being taken by a public official and recorded by him in a formal

from the beginning by the Permanent Court, loc. cit., p. 87 (‘Cette régle confirme le
systéme de la conviction intime, appliqué des le début par la Cour permanente’).

» Baudry-Lacantinerie, Précis de droit civil, Sirey, 1910, Vol. II, Part 2, No. 1159.

Itis of interest to note that the preference given to written evidence under Article 1341 of
the Code Napoléon goes back to the famous Ordonnance de Moulins of 1566 (as
supplemented in 1667), whose authors had attempted, on the one hand, to reduce the
number and length of proceedings and, on the other, to protect disputed rights against
evidence given by witnesses of sometimes questionable honesty and independence.

* ].-E Lalive, op. cit., p. 88.
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instrument drawn up in accordance with the provisions of his national law.
Although the author of such a statement can be required to confirm or
amplify his evidence at the oral stage, nonetheless, in principle, this form of
evidence has the advantage of being both economical, because the declarant
is not normally required to appear in court, and convenient, since, generally
speaking, any problems which might arise in connection with the calling of
a witness, who is not a national of a State party to the proceedings, will be
avoided”. It can be said that, globally, these ‘sworn statements” have been of
little weight in the practice of the Court.

In the case concerning Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Croatia v. Serbia), the Court
recalled

...that neither its Statute nor its Rules lay down any specific requirements
concerning the admissibility of statements which are presented by the
parties in the course of contentious proceedings, whether the persons
making those statements were called to give oral testimony or not.
The Court leaves the parties free to determine the form in which they
present this type of evidence. Consequently, the absence of signatures
of the persons who made the statements or took them does not,
in principle, exclude these documents. However, the Court has to
ensure that documents, which purport to contain the statements of
individuals who are not called to give oral testimony, faithfully record
the evidence actually given by those individuals. Moreover, the Court
recalls that even affidavits will be treated “with caution” (Territorial and
Maritime Dispute between Nicaragua and Honduras in the Caribbean
Sea (Nicamgua v. Honduras), ]udgment, ICJ Reports 2007, II, p. 731,
para. 244). In determining the evidential weight of any statement by
an individual, the Court necessarily takes into account its form and
the circumstances in which it was made. The Court has thus held that
it must assess “whether [such statements] were made by State officials
or by private persons not interested in the outcome of the proceedings

77 In the South West Africa cases, however, the Court refused the Applicants’ request
that the Respondent should be required to employ this form of proof, and allowed the
latter to present witnesses at the hearing (ICJ Pleadings, Oral Arguments, Documents,
Vol. VIIL p. 42).
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and whether a particular affidavit attests to the existence of facts or
represents only an opinion as regards certain events” (ibid.). On this
second point, the Court has stated that “testimony of matters not within
the direct knowledge of the witness, but known to him only from
hearsay, [is not] of much weight”. (Military and Paramilitary Activities
in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment, IC] Reports 1986, p. 42, para. 68, referring to Corfu Channel,
ICJ Reports 1949, p. 17) Lastly, the Court has recognized that “in some
cases evidence which is contemporaneous with the period concerned
may be of special value” (Territorial and Maritime Dispute between
Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras),
Judgment, IC] Reports 2007, I, p. 731, para. 244)™*.

It should also be stressed that when, as is the case with the Court,
the written rules tend generally to confine themselves to certain specific
forms of evidence (such as mainly documents, but also witness evidence,
expert opinions, investigations and inspections), other forms (for example,
presumptions), nevertheless, remain acceptable in principle, the freedom
of the parties to resort to them being counterbalanced by that of the Court
to assess their value in each case®.

In practice, and in accordance with the Statute and the Rules of
Court, the initiative with regard to the production of evidence will
come mainly from the parties, which enjoy a great deal of freedom to

% Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia), Merits, Judgment, ICJ Reports 2015, pp. 77-78, paras.
196-197.

# See, for example, A. Aguilar ‘Evidence before the International Court of Justice,
Essays in honour of Wang Tieyer, Dordrecht, Nijhoff, 1993, p. 539.

It should be added that, in certain circumstances, the Court itself has not hesitated
to rely directly on items such as ‘matters of public knowledge’ In the Judgment of
24 May 1980, in the case of the United States Diplomatic and Consular Staff in Tehran
(United States of America v. Iran), the Court stated that ‘[t]he essential facts of the
present case are, for the most part, matters of public knowledge which have received
extensive coverage in the world press’ (IC] Reports 1980, p. 9, para. 12), and it went on
to find that ‘[t]he information available . . . is wholly consistent and concordant as to the
main facts and circumstances of the case’ (ibid., p. 10, para. 13). See also, Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
Merits, Judgment, ICJ Reports 1986, p. 40-41, paras. 62-64.
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that effect. That in no way precludes the Court from being itself able,
in addition, to call for particular evidence. The Court stated that ‘[a]
s to the facts of the case, in principle [it] is not bound to confine its
consideration to the material formally submitted to it by the parties,*
subject to their procedural rights.

Indeed, and this is essential to underline, the system of evidence before
the Court is mainly directed, as it is the case in continental law procedure,
at the establishment of an objective truth®. This system can in no way be
assimilated or reduced to a pure contest between the parties, in which
the Court, exercising a limited and passive role, would appear as a mere
‘referee; whose role would only be to ensure the observance of technical
rules of presentation and admissibility of evidence®. In this respect, the
Statute (Articles 48 to 50) and the Rules of Court furnish it with ample
means at every stage of the proceedings, both of procuring evidence stricto
sensu and more generally of obtaining information.

In practice, the Court’s role may vary, from an attitude of restraint,
leaving the administration of evidence almost entirely in the hands of the
parties, to a more direct role. To illustrate this, I shall only make very brief
remarks regarding some aspects of the administration of evidence before
the Court, which attracted particular attention recently, namely: the use
and role of experts in proceedings before the Court. Before doing so, let
me just recall that, as a general matter, the use of experts may be necessary
for different purposes and in different circumstances, namely: 1) when

* Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment, IC] Reports 1986, p. 25, para. 30. The principle
may hold true even in cases where both parties appear before the Court.

*! In the Corfu Channel case, the Court referred to the need ‘to obtain any technical
information that might guide it in its search for the truth’ (emphasis added), and to
commission an expert opinion to that end. Corfu Channel, Merits, Judgment, IC]
Reports 1949, p. 20.

2 G. Guillaume, © Preuves et mesures dinstruction devant les juridictions
internationales), in La Cour internationale de Justice a laube du XXIéme siécle. Le regard
d’un juge, Pedone, Paris, 2003, p. 88. In this regard, the system stands in marked
contrast with that of municipal courts in countries of common law, where the role of
the court and the technical rules of evidence are linked with the system of jury trial,
ibid. (with references to similar views expressed by Rosenne and Sandifer).
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the establishment or assessment of facts of a technical or scientific nature,
which are disputed between the parties, is a pre-condition for the decision
that the Court has to make as a matter of law (a and b); and 2) as a means
permitting a better understanding of technical or scientific information,
and/or as a tool enabling the Court in framing its decision in technical
terms (a, b and c).

a) First, while leaving most of the time for the production of evidence,
including recourse to expert opinions, to the exclusive responsibility of
the parties, the Court may exercise control over the forms and procedure
through which such evidence should be presented. In this connection,
the Court has emphasized, in the case concerning Pulp Mills on the River
Uruguay (Argentina v. Uruguay)®, thata more stringent demarcation should
be adopted between the use of technical experts appearing as counsel on
behalf of the parties and members of their delegations before the Court,
and that of ‘independent’ experts called upon by a party to give evidence at
the hearings.

It may however be pointed out that, whenever doubts had arisen in the
past as to the capacity in which a counsel for one party was addressing
the Court at the hearings, the matter was resolved without great difficulty.
Thus, the Rules of Court allow sufficient flexibility, taking into account
the freedom, which each of the parties should enjoy in selecting their
representatives at hearings before the Court, to address any practical
difficulty, which may arise in each specific case.

In some cases, it was the mutual understanding of the parties that a
member of one party’s delegation would speak as counsel and not as an

3 Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, ICJ] Reports 2010,
p. 72, para. 167: ‘it would have found more useful [if the experts who had appeared
before it as counsel at the hearings had been] presented by the parties as expert witnesses
under Articles 57 and 64 of the Rules of Court, instead of being included as counsel
in their respective delegations. The Court, indeed, considered ‘that those persons who
provide evidence before the Court based on their scientific or technical knowledge and
on their personal experience should testify before the Court as experts, witnesses or in
some cases in both capacities, rather than counsel, so that they may be submitted to
questioning by the other party as well as by the Court’. See also the separate opinion of
Judge Greenwood, ibid., p. 231, para. 27.
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expert or a witness within the meaning of Article 57 of the Rules of Court*.
In another instance, a representative of the applicant who appeared to give
evidence from his own personal experience was requested by the President
to make the solemn declaration, under Article 64 of the Rules of Court, and
was subsequently treated as a witness whom the other party could cross-
examine®.

The precedent of the Pulp Mills on the River Uruguay (Argentina v.
Uruguay) case also prompt the question of the actual difference between
the ‘experts members of a party’s delegation’ and the ‘experts called by the
parties’ Indeed, they all take part in the adversarial process, notwithstanding
the different formalities that are applied, and are called upon to reply, in a
more or less direct way, to questions put by the judges, with the parties
always having the opportunity to comment on the answers given. It is
generally emphasized that the experts, called by the parties to give evidence
in the oral proceedings, make a solemn declaration and are therefore to be
considered as ‘independent. Whereas experts appearing before the Court
as members of a delegation are acting as ‘counsel’ for one party, whose
statement may be given the same treatment as is given by the Court to the
statement made by any other counsel or advocate.

In the recent cases between Costa Rica and Nicaragua concerning
Certain Activities Carried out by Nicaragua in the Border Area (Costa

** See the clarification requested by Professor Crawford, counsel for the other Party,
and the confirmation given by the President, regarding the statement made by a
Slovakian expert on hydrology and groundwater in the case concerning the Gabcikovo-
Nagymaros Project (Hungary/Slovakia), Public Sitting held on 25 March 1997, CR 97/8,
p. 39. See also, in the case concerning Armed Activities on the Territory of the Congo
(Democratic Republic of the Congo v. Uganda), the statement made by the President
of the Court whereby he reiterated that the presentation made by a representative
of Uganda, drawing on his direct involvement in the disputed facts, had been made
in his capacity of counsel and advocate, and that the Court would consider that the
presentation had been made not in his own capacity, but in the name of the Republic of
Uganda, and would be given the treatment as is normally given to the statements made
by any other counsel and advocate (Public sitting held on 18 April 2005, CR 2005/7,
p- 53).

* Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy), 1.C.]. Pleadings,
Oral Arguments, Documents, Vol. III, Public sitting held on 27 February 1989, pp.
301-304.
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Rica v. Nicaragua) and the Construction of a Road in Costa Rica along the
San Juan River (Nicaragua v. Costa Rica), the Court invited the Parties to
call experts at the hearings, and the reports had been annexed to their
written pleadings. Hence, these experts, initially hired by the Parties, were
eventually considered as ‘independent’ experts, within the meaning of
Article 57 of the Rules of Court, by making the solemn declaration required
under Article 64 of the same Rules, and were accordingly submitted, in that
capacity, to questioning by the other party and the Court.

Indeed, the examination and cross-examination of experts called
by the parties may prove useful to test experts’ statements or opinions,
and thus strengthen their objectivity. However, one may doubt that
such a formal distinction bears such significance that it would, in any
circumstances, drastically transform the actual nature of the evidence
submitted.

b) The Court may indeed appoint its own experts, under Article 50 of
the Statute, when it cannot merely rely on the evidence and expert opinions
submitted by the parties. In this respect, the Court may exercise its powers,
either at the request of the parties or proprio motu, ‘at any time’ during the
proceedings in a case®. In such an event, the Court would most certainly
always take great care of not impairing the equality of the parties and their
respective burden of proof.

The Court has had only seldom recourse to such experts in practice”,
and it has been sometimes characterized as being reluctant to do so.
It should, however, be kept in mind that the purpose of an independent
expert opinion ‘must be to assist the Court in giving judgment upon the

At the oral stage of the proceedings, the Court can also examine witnesses and
experts, either at the request of the parties or on its own initiative. The hearing of
witnesses and experts is provided for in Article 43, paragraph 5, of the Statute, which
defines the oral proceedings as consisting ‘of the hearing . . . of witnesses, experts,
agents, counsel, and advocates. This provision is supplemented by Article 51 of the
Statute. It provides that during the hearing, the Court may put ‘any relevant questions .
.. to the witnesses and expert.

7 See Ph. Couvreur, “The Use of Experts by the International Court of Justice for
Disputes Concerning the Law of the Sea, in New Approaches to the Law of the Sea (in
Honour of Ambassador José Antonio de Yturriaga-Barberan), 2017, pp. 111-123.



38 Ph. Couvreur

issues submitted to it for decision. In this respect, the Court necessarily
enjoys a broad discretion, and the Members of the Court may often have
diverging views about the sufficiency of the evidence provided by the
parties, the added-value and the need of any additional expert opinions, or,
even, the relevance of any expert assessment in determining the question
or issue to be decided by the Court*. Although one may identify several
scenarios in which the Court may need to appoint its own experts®, it is
doubtful that any rigid standard should apply in this matter. Be it as it may;,
as far as the procedural aspects of the appointment of experts by the Court
are concerned, the Statute and the Rules of Court appear to provide a well-
suited framework, offering both the flexibility and the guarantees needed.

¢) On another point, some commentators, and indeed Members of the
Court, have questioned the Court’s practice of sometimes having recourse
to technical experts by seeking the assistance of individuals hired by the
Registry*'. According to such views, it would in fact be contrary to the basic
principles of the sound administration of justice if the Court were to decide,
on the basis of advice given by such ‘experts, questions of fact or law which had
not been sufficiently discussed by the parties in the course of the proceedings.
One may doubt, however, that the Court would in any event overlook such
a fundamental rule. In fact, the recourse to such ‘experts’ (whom it would be
better to call ‘consultants’) has never been more than a useful and legitimate
means for Judges, in practice, to gain a better understanding of technical or
scientific aspects of the evidence discussed by the parties, and/or of assisting

% Application for Revision and Interpretation of the Judgment of 24 February 1982 in the
Case Concerning the Continental Shelf, (Tunisia v. Libyan Arab Jamahiriya), Judgment,
ICJ Reports 1985, p. 228, para. 65 (emphasis added). See also Frontier Dispute (Burkina
Faso/Mali), Order, ICJ Reports 1987, p. 10.

¥ See Whaling in the Antarctic (Australiav. Japan: New Zealand intervening), Judgment,
ICJ Reports 2014, p. 257, para. 82.

0 See the address of the President of the Court, H.E. Judge Abdulqawi Ahmed Yusuf,
to the Sixth Committee of the General Assembly, on 26 October 2018, available at
<https://www.icj-cij.org/en/statements-by-the-president>.

1 Out of concerns for ‘transparency, openness, procedural fairness, and the ability
for the Parties to comment upon or otherwise assist the Court in understanding the
evidence before it’, Pulp Mills on the River Uruguay (Argentina v. Uruguay), Joint
Dissenting Opinion of Judges Simma and Al Khasawneh, IC]J Reports 2010 (I), p. 114,
para. 14.
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them in framing their own decision in technical terms. It has certainly never
happened that ‘experts’ of this kind have been called upon to pronounce on the
scientific arguments made by the parties or to express views which could in any
way influence the Judges' own appraisal. The role of these consultants, always
strictly defined, is identical to that of the Registry staff. As such, it is not only
very useful, but also an unavoidable one. It is very telling that the use of the so-
called ‘experts’ is a longstanding and well-known practice.

‘Standard of proof’

It is only recently that the Court referred explicitly to such a concept
as that of a ‘standard of proof’, in the case concerning Application of the
Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro)*. It is doubtful,
however, that there exists a proper ‘standard of proof; as it is known in
common law countries, applicable as such before the Court.

It is indeed a long established general principle in the international
jurisprudence that international Courts or Tribunals have ‘freedom in
estimating the value of the various elements of evidence®. The drafters
of the first Rules of Court of the PCI]J rejected a proposal to reaffirm this
principle for, as it was said on this occasion, ‘the rule (...) hold good whether
actually expressed or not™. It has thus been widely acknowledged that, in

2 Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports
2007, p. 120, para. 181, pp. 127-130, paras. 202-210.

# Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment, ICJ Reports 1986, p. 40, para. 60: referring to
the need for the Court, under Article 53 of the Statute, to satisfy itself whether the
submissions of the applicant State were well-founded in fact and law, it indicated ‘that its
role [was] not a passive one; and that, within the limits of its Statute and Rules, it ha[d]
freedom in estimating the value of the various elements of evidence, though it [was]
clear that general principles of judicial procedure necessarily govern the determination
of what can be regarded as proved.

# PCIJ, Drafting of the Rules of Court (1922), Series D, n°2, p. 148 (the Court rejected
the draft rule 55 [“The Court shall estimate the value of the various elements of evidence],
p. 467). See also: Certain German Interests in Polish Upper Silesia, Merits, PCIJ Series A,
No. 7, p. 73 (“The Court is entirely free to estimate the value of statements made by the
Parties’/’La Cour a toute liberté d’apprécier les allégations faites par les parties’).
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respect of the evaluation of evidence, the Court belongs largely to the civil
law system or legal tradition®. The rule ultimately applicable is in reality the
rule of the judge’s own conscience, ‘Tintime conviction™s,

Notwithstanding this general principle, the Court has indeed set out
several criteria based on which it would usually ascertain the value of
certain evidence or materials. In its judgments in the Congo v. Uganda
case, or in the Genocide cases (Bosnia-and-Herzegovina v. Serbia and
Croatia v. Serbia), and following its practice in previous cases?, the
Court dealt extensively with the weight to be given to particular items of
evidence (e.g. materials prepared for the case, or emanating from a single
source; contemporaneous evidence from persons with direct knowledge;
statements against interest; evidence obtained by examination of persons
directly involved and subsequently cross-examined by judges skilled
in examination and experienced in assessing large amounts of factual
information).

* However, in continental law systems, and for civil law matters, some categories of
‘legal proof” (preuves légales) remain applicable and may be binding on the judge (actes
authentiques, serments, aveu), subject to the absence of contradicting evidence put
forward by the other party.

# “The only rule applicable . . . in the case of a High Court like yours is the rule of
the judge’s own conscience, i.e. in reality, the confidence which the international
community places in the Judges of the International Court of Justice. The adoption of
this rule without reserve or limits is evidently a tribute to the dignity of the Court, CR
49/1 [Cot], Corfu Channel case, Pleadings, vol. I, p. 353.

A very telling evocation of such principle may be found in the instruction read by
the President to the jurors and judges sitting in criminal courts, as provided for in
the French Code of criminal procedure (article 353): ‘Subject to the requirement to
state the reasons for a decision, the law does not ask [the Court] to account for the
means by which [it] became convinced, nor does it impose any rules by which [it] must
specifically determine the completeness and sufficiency of evidence; the law requires
[it] to question [itself], in silence and reflection, and to ascertain, in the sincerity of
[its] conscience, what impression has been made on [its] mind by the evidence brought
against the accused and the arguments in defence. The law asks [it] but one question,
which encompasses the full extent of their duties: “Are you inwardly convinced?”

7 United States Diplomatic and Consular Staff in Tehran, Judgment, ICJ] Reports 1980,
pp. 9-10, paras. 11-13; Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, ICJ] Reports 1986, pp. 39-41,
paras. 59-73.
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In the case concerning Armed Activities on the Territory of the Congo
(Democratic Republic of the Congo v. Uganda), the Court stated the
following:

“The Courtwill treat with caution evidentiary materials specially prepared
for [the] case and also materials emanating from a single source. It will
prefer contemporaneous evidence from persons with direct knowledge.
It will give particular attention to reliable evidence acknowledging facts
or conduct unfavourable to the State represented by the person making
them (Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, IC] Reports
1986, p. 41, para. 64). The Court will also give weight to evidence that
has not, even before this litigation, been challenged by impartial persons
for the correctness of what it contains. The Court moreover notes that
evidence obtained by examination of persons directly involved, and who
were subsequently cross-examined by judges skilled in examination and
experienced in assessing large amounts of factual information, some of
it of a technical nature, merits special attention. The Court thus will
give appropriate consideration to the Report of the Porter Commission,
which gathered evidence in this manner. The Court further notes that,
since its publication, there has been no challenge to the credibility of
this Report, which has been accepted by both Parties*

In the case concerning Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro), the Court added that:

“The fact-finding process of the ICTY falls within this formulation, as
“evidence obtained by examination of persons directly involved”, tested

by cross-examination, the credibility of which has not been challenged

subsequently.®

# Judgment, IC] Reports 2005, p. 35, para. 61. See also paras. 78-79, 114 and 237-242.
Cf. Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Merits, Judgment, IC]
Reports 2007, pp. 130-131, para. 213.

¥ Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Merits, Judgment, IC]J
Reports 2007, p. 131, para. 214.
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‘The Court was also referred to a number of reports from official or
independent bodies, giving accounts of relevant events. Their value
depends, among other things, on (1) the source of the item of evidence
(for instance partisan, or neutral); (2) the process by which it has been
generated (for instance an anonymous press report or the product of a
careful court or court-like process); and (3) the quality or character of
the item (such as statements against interest, and agreed or uncontested
facts).

‘One particular instance is the comprehensive report, “The Fall of
Srebrenica’, which the United Nations Secretary-General submitted
in November 1999 to the General Assembly (United Nations
doc. A/54/549). It was prepared at the request of the General Assembly,
and covered the events from the establishing by the Security Council of
the ‘safe area’ on 16 April 1993 (Security Council resolution 819 [1993])
until the endorsement by the Security Council on 15 December 1995 of
the Dayton Agreement. Member States and others concerned had been
encouraged to provide relevant information. The Secretary-General was
in a very good position to prepare a comprehensive report, some years
after the events, as appears in part from this description of the method
of preparation: (...).

‘The care taken in preparing the report, its comprehensive sources
and the independence of those responsible for its preparation all lend
considerable authority to it. As will appear later in this Judgment, the
Court has gained substantial assistance from this report.*

Obviously, the indications thus provided by the Court cannot by
themselves be determinative as regards the ‘standard of proof” to be
met by the parties in each particular case. Rather, they appear as being
informal directions or guidance from the Court, which may assist the
parties in selecting the evidence they wish to present to the Court.

As far as the question of the ‘standard of proof’ is concerned, the
few statements made by the Court in the Genocide cases fell short of
establishing a clear-cut approach to that matter. The Court, indeed,
noted that ‘claims against a State, involving charges of exceptional

% Ibid., pp. 135-136, paras. 227-230.



Ph. Couvreur 43

gravity, must be proved by evidence that is fully conclusive, whereas
other claims, it found, only require ‘proof at a high level of certainty:

“The Court has long recognized that claims against a State involving
charges of exceptional gravity must be proved by evidence that is fully
conclusive (cf. Corfu Channel (United Kingdom v. Albania), Judgment,
ICJ Reports 1949, p. 17). The Court requires that it be fully convinced
that allegations made in the proceedings, that the crime of genocide or
the other acts enumerated in Article III have been committed, have been
clearly established. The same standard applies to the proof of attribution
for such acts.

‘In respect of the Applicant’s claim that the Respondent has breached its
undertakings to prevent genocide and to punish and extradite persons
charged with genocide, the Court requires proof at a high level of
certainty appropriate to the seriousness of the allegation.*!

Nevertheless, it remains difficult to interpret these, or other statements
from the Court in light of, let alone assimilate them to, the concepts used
in the common law system™, be it the standard of proof ‘beyond reasonable

U Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Merits, Judgment, IC]J
Reports 2007, pp. 129-130, paras. 209-210. See also Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia), Merits,
Judgment, IC] Reports 2015, p. 74, paras. 177-178

2 President Higgins acknowledged that [t]here have been some curious comments
by observers as to this [“fully convincing evidence” standard] being a “higher” or
“lower” standard than “beyond reasonable doubt”. It is simply a comparable standard,
but employing terminology more appropriate to a civil, international law case’ Address
to the Sixth Committee of the General Assembly, on 2 November 2007, p. 5 (emphasis
by the author), available at <https://www.icj-cij.org/en/statements-by-the-president>.
See also J.-M. Grossen, A propos du degré de la preuve dans la pratique de la Cour
internationale de Justice, in Perspectives du droit international au XXIéme siécle (Liber
Amicorum Christian Dominicé), Leiden/Boston, Martinus Nijhoff, 2012, p. 266.

Itis interesting to note that the dictum of the Court, in the Corfu Channel case, regarding
evidence of allegations of an exceptional gravity, was in fact advocated by the Counsel
for Albania (Cot), in the following terms: ‘le demandeur doit aussi bien prouver
existence de la regle de droit qu’il invoque que le manquement du défendeur a cette
régle, et, dans les deux cas, sa preuve doit étre assez compléte pour convaincre le juge,
cest-a-dire pour faire jaillir la vérité. Cest en effet la vérité qu’il sagit détablir, et non pas
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doubt’ (as used in criminal matters) or the balance of probabilities/
preponderance of evidence (as used in civil matters)™.

une approximation ou des probabilités. La preuve doit tendre a la vérité. Ce principe
simpose avec dautant plus de rigueur au juge international quon lui demande de
prononcer une condamnation plus importante. Une décision qui risquerait de ruiner
un Etat et, surtout, de le déshonorer doit évidemment se fonder sur des certitudes.
La preuve que le demandeur doit faire en ce cas doit satisfaire les plus exigeants, et
lexigence du juge en cette matiére est une garantie a laquelle ont droit tous les Etats,
Pleadings, vol. 111, p. 352.

The Court observed that “The statements attributed by the witness Kovacic to third
parties, of which the Court has received no personal and direct confirmation, can be
regarded only as allegations falling short of conclusive evidence [des allegations sans
force probante suffisante]. A charge of such exceptional gravity against a State [i.e. that
the minefield was laid with the connivance of the Albanian Government] would require
a degree of certainty that has not been reached here, IC] Reports 1949, pp. 16-17.

The Court referred to the proof ‘beyond reasonable doubt” in connection with indirect
evidence that Albania had knowledge of minelaying in her territorial waters: “This
indirect evidence [by way of inferences of fact and circumstantial evidence] is admitted
in all systems of law, and its use is recognized by international decisions. It must be
regarded as of special weight when it is based on a series of facts linked together and
leading logically to a single conclusion. The Court must examine therefore whether
it has been established by means of indirect evidence that Albania has knowledge of
minelaying in her territorial waters independently of any connivance on her part in this
operation. The proof may be drawn from inferences of fact, provided that they leave no
room for reasonable doubt. The elements of fact on which these inferences can be based
may differ from those which are relevant to the question of connivance’ (emphasis by
the Court in the English version), IC] Reports 1949, p. 18. In this connection, however,
the Court arguably did not require a standard of proof as stringent as that applied to
establish Albania’s direct participation in the minelaying, and relied on ‘a series of facts
linked together and leading logically to a single conclusion’ (id., pp. 18-22); cf. K. Del
Mar, “The International Court of Justice and standards of proof’, in The IC] and the
Evolution of International Law — The enduring impact of the Corfu Channel case, ed. K.
Bannelier et al., London, Routledge, 2012, p. 114.

3 See Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua
intervening), Judgment, ICJ Reports 1992, p. 434, para. 121 (“This hill, which lies on
the correct bearing and close to a settlement marked on those maps as Santa Rosa,
appears to the Chamber to be, in all probability, the “Santa Rosa hillock” referred to
in the 1829 survey’); p. 456, para. 155 (“The Chamber considers that it is impossible to
reconcile all the landmarks, distances and directions given in the various 18th century
surveys in this region: the most that can be achieved is a line which harmonizes with
such features as are identifiable with a high degree of probability, corresponds more or
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Therefore, the Court certainly retains the liberty to address in each case
the degree of proof it deems adequate, taking into account the subject matter
of the dispute, or the specific types of claims put forward by the parties.

Leaving aside the difficulties, which would most certainly arise, one
should endeavour to define with precision any relevant ‘standard of proot’
applicable before the Court, the opportunity of such an endeavour may be
questioned. The Court is not only a judge of first and last instance, whose
judgments cannot be subject to any appeal or review. It is also a collective
body, whose authority derives from the careful and intensive deliberations
carried out by its 15 members (and possibly Judges ad hoc) in each case.
It is for that reason that the system of ‘I'intime conviction, which has
been said to be a ‘tribute to the dignity of the Court, and the mark of ‘the
confidence, which the international community places in the Judges of the
International Court of Justice™, has long been recognized as well-adapted
to the highest judicial organ of the United Nations and to the rich diversity
of cases submitted to it.

As long as the concept of ‘standard of proof” itself entails a degree of
subjectivism and discretion of judgment®, its comparative advantage with
regard to the system of the judges’ ‘inner conviction’ is at least debatable.
In the end, the real issue might not be that of defining in the abstract clear-
cut standard(s) or degree(s) of proof, but rather of ‘even-handedness and
transparency in the treatment of evidence™, and of proper drafting and
reasoning provided by the Court in its Judgments.

less to the recorded distances, and does not leave any major discrepancy unexplained.);
p. 506, para. 248 (‘Accordingly the Chamber considers, on a balance of probabilities,
there being no great abundance of evidence either way, that the river Las Canas was
the provincial boundary, and hence the uti possidetis line, downstream as far as the
point where it turns southwards, to merge eventually with the river Torola’) [emphasis
added].

> See supra, Cot, in the Corfu Channel case, note 45.

> See J.-M. Grossen, op. cit., p. 267, and the references to G. Niyungeko, La preuve
devant les juridictions internationales, Bruxelles, Bruylant, 2003, p. 441, and M. Kazazi,
‘Burden of Proof and Related Issues, The Hague, Kluwer Law International, 1996, pp.
343-344.

% Separate Opinion of Judge Higgins, Oil Platforms (Islamic Republic of Iran v. United
States of America), Merits, ICJ Reports 2003, p. 235.



46 Ph. Couvreur

Concluding observations

To conclude, it must be emphasized that the Court generally endeavours
to resolve any problem regarding evidentiary matters without undue
formality and with the co-operation of the parties. Indeed, the Statute and
the Rules of Court provide a general framework and lay down only general
principles, leaving sufficient leeway for the Court to decide the procedural
questions, which may arise in each specific case, in the best interests of the
sound administration of international justice.

Taking into account the general principles to which I referred in my
introduction, and the way in which the Court usually works, I would
therefore express a word of caution towards a recent tendency to design, in
abstracto, new rules or fact-finding mechanisms, which may trigger more
difficulties in practice, than those that they are supposedly addressing.
Such a cautious attitude does not mean, however, that the Court should
not consider reviewing its working methods where necessary, nor that the
practice of other jurisdictional bodies at the international level cannot be a
source of inspiration for future improvements in the Court’s own practice.



K. Parlett*

Evidence before the ICJ — Reflections on Recent
Challenging Cases

Over the past 10-15 years, the number of fact-intensive disputes that
have been referred to the International Court of Justice has been on the rise,
including cases where there are technical or scientific issues that are critical
to the parties’ claims. As noted in the keynote this morning, evidence can
play a decisive role in the outcome of a dispute. Most cases are won or lost
on the evidence.

The Court has been heavily criticized in the past on fact-finding and
for expert evidence. But, in several recent cases, the Court appears to have
taken a more robust and thorough approach to both fact evidence and
scientific evidence.

The recent cases I will examine are the cases between Costa Rica
and Nicaragua. They are two sets of two joined cases. First, the Certain
Activities and Construction of a Road cases, which resulted in a judgment
on the merits in 2015, followed by a judgment on compensation in
February 2018'; and second, Maritime Delimitation and Land Boundary
in the Northern Part of Isla Portillos’; which were resolved by a judgment
also in February this year. The final case I will mention is the Bolivia v.

* Barrister, 20 Essex Street, kparlett@20essexst.com, counsel and arbitrator specialising
in public international law and international arbitration. Dr. Kate Parlett has a doctorate
in public international law from the University of Cambridge. The views expressed
herein are views of the author alone, and are not an expression of the views of members
of 20 Essex Street or any of the author’s clients.

' Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River (Nicaragua
v. Costa Rica), Judgment, ICJ Reports 2015, p. 655; and Certain Activities Carried Out
by Nicaragua in the Border Area (Costa Rica v. Nicaragua), Compensation Owed by the
Republic of Nicaragua to the Republic of Costa Rica, Judgment, 2 February 2018.

> Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v.
Nicaragua) and Land Boundary in the Northern Part of Isla Portillos (Costa Rica v.
Nicaragua), Judgment, 2 February 2018.
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Chile case, on which there was a judgment on the merits in October
20183,

The Costa Rica /Nicaragua cases

There were four recent cases involving Costa Rica and Nicaragua before
the Court: they were dealt with in two proceedings, each involving two
joined cases.

1. Party appointed experts in Certain Activities and Road

The first two cases, Certain Activities and Construction of a Road,
both concerned activities carried out close to or in the border area
between the two States to the north east of Costa Rica, near or in the
San Juan River. Both States complained about others’ activities in
the vicinity of the boundary and alleged breaches of obligations with
respect to transboundary environmental harm. Both parties appointed
independent experts to provide evidence to the Court. The expert
evidence was several hundred pages, with lead experts referring to
supporting studies carried out by other experts. It covered the impact
of activities on river flows, geomorphology, microbiology, fisheries, and
water quality. Both parties’ experts gave oral evidence to the Court on
a wide range of issues, such as river impacts, morphology, hydrology,
tisheries, and aquatic ecology.

There are four points to note about the expert evidence in these cases.

o First, the Court was confronted with lengthy, technical and complex
reports on complex questions of environmental impact*. In advance
of the merits hearing, the Court requested that the testifying experts

* Obligation to Negotiate Access to the Pacific Ocean (Bolivia v Chile), Judgment,
1 October 2018. The author was counsel to Costa Rica and to Chile respectively in
these cases. All views expressed herein are the views of the author and all information,
which is referred to in this article, is in the public domain.

* The Court described the expert evidence as ‘vast: Certain Activities Carried Out by
Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Construction of a Road in
Costa Rica along the San Juan River (Nicaragua v. Costa Rica), Judgment, ICJ Reports
2015, para. 174.
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provide 20-page summaries of their evidence®, which replaced
examination in chief. This gave both experts an opportunity to
distil the significant issues, as well as to cast a spotlight on points of
agreement and disagreement.

« Second, the parties were given an opportunity to cross-examine experts
at the hearing, and the parties both sought to draw conclusions from
evidence that came out of those cross-examinations. This process is
of crucial importance. The parties must have an opportunity to test
and challenge the evidence. However, one of the critical issues here
is time. Cross-examination requires a lot of time. There is a variety of
issues that counsel may need to explore, by reference to documentary
evidence that the witness must be taken to. In future cases the parties
and the Court may need to consider whether an extension of the
standard time for oral hearings is appropriate where there is complex
expert evidence.

« Third, following the cross-examinations, several judges put questions
to the experts. The questions demonstrated that the judges had
digested the written expert evidence, and that they were across much
of the technical detail.

o Finally, the Court’s final judgment referred to scientific evidence in
some detail. Thus it appears to have been helpful, and indeed, critical
to the outcome of the cases.

In the past, some commentators have suggested that the Court would
be wise to admit that other dispute resolution mechanisms are better
equipped to handle highly technical matters®. In the survey of Counsel that
was conducted in 2015, it was suggested that the Court was too passive in
its approach to the conduct of parties, resulting in circumstances where
it ‘is not in a position adequately to assess and weigh complex scientific

* Referred to in Certain Activities Carried Out by Nicaragua in the Border Area (Costa
Rica v. Nicaragua) and Construction of a Road in Costa Rica along the San Juan River
(Nicaragua v. Costa Rica), Judgment, IC] Reports 2015, para. 34.

¢ A. Riddell and B. Plant, ‘Evidence before the International Court of Justice’ (BIICL,
2009), p. 255.
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evidence”. My view is that the Court has moved a long way to alleviate
these concerns by its approach to the evidence in the Certain Activities and
Road cases®.

2. Court appointed experts in Maritime Delimitation and Land Boundary

The second set of cases are the Maritime Boundary and Land Boundary
cases also between Costa Rica and Nicaragua.

There was an issue in both cases involving to the last part of the land
boundary between the two States from the San Juan River to the Caribbean
Sea. Although part of that territory had been disputed in the Certain
Activities case, the Court had not dealt with the precise location of the land
boundary in that final segment.

The Court has power to appoint its own experts, under Article 50 of its
Statute, together with Article 67 of its Rules’. The IC] had not exercised
this power in more than 30 years'.

7 L. Malintoppi, ‘Fact Finding and Evidence before the International Court of Justice
(Notably in Scientific-Related Disputes)’ 7 (2016), JIDS, p. 421.

¢ Ashas been observed by others, the Court showed itself to be highly engaged with the
evidence, carefully questioning the experts at the oral hearing, and facilitating vigorous
cross-examination of the experts: L. Malintoppi, op, cit., p. 421.

° Statute of the International Court of Justice, Article 50. The same power was
contained in Article 50 of the PCIJ Statute. It has also been suggested that the Court
has inherent powers to appoint an expert: see A Riddell and B Plant, ‘Evidence before
the International Court of Justice’ (BIICL 2009), 333. Rules of the International Court
of Justice (1978, as amended in 2005), Article 67. Provisions similar to Article 50 of the
Court’s Statute are also to be found in the rules of procedure of both ITLOS and the
Iran-US Claims Tribunal: ITLOS Rules of Procedure, Article 82; Rules of Procedure of
the Iran-US Claims Tribunal, Article 27. See also Article 27 of the PCA Optional Rules
for Arbitrating Disputes between Two States (reprinted in ILM 32 [1993], 572); and
Article 18 of the ILC Model Draft Rules on Arbitral Procedure (ILC Yearbook [1958-
11], 85).

10" See discussion in L. Malintoppi, op.cit., pp. 421, 435-438; D. Peat, “The Use of Court-
Appointed Experts By the International Court of Justice’ (2014) 84 BYBIL 271, 276-
288; A. Riddell, ‘Evidence, Fact-Finding, and Experts’ in C.P.R. Romano, K.J. Alter and
Y. Shany (eds.), The Oxford Handbook of International Adjudication, Oxford University
Press, 2014, p. 848; and J.G. Devaney, ‘Fact-Finding Before the International Court
of Justice, Cambridge University Press, 2016, pp. 150-178, esp. pp. 158-176 on the
appointment of experts by inter-State arbitral tribunals in the UNCLOS Annex VII
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In the recent Costa Rica cases, however, after consulting the parties, the
Court appointed two experts to provide an opinion on the state of the coast
on the Caribbean Sea. The Court posed a series of questions to the experts
to be answered in an opinion, following site visits by the experts''. The
parties’ representatives participated in the site visit. Both parties provided
written comments on the experts’ opinions and were given the opportunity
to address questions to the experts at the hearing (although neither elected
to do s0)'%. In its judgment, when it addressed issues relating to the state
of the coast, the Court relied heavily on the experts’ opinion, noting that it
‘dispels all uncertainty about the present configuration of the coast’”.

It appears that the approach of the Court in appointing experts in these
cases enabled it to deal with confidence and efficiency with a disputed issue

arbitration between Guyana and Suriname and the Abyei arbitration administered by
the Permanent Court of Arbitration.

The PCIJ appointed experts at the indemnities stage of the Chorzow Factory case,
although the parties agreed on the amount of compensation before the experts’ opinion
was rendered: Factory at Chorzéw (Claim for Indemnity) (Germany/Poland), Order
of 13 December 1928, PCI]J, Series A, No. 17, p 99. See C.J. Tams, Article 50’ in A
Zimmerman et al (eds.), The Statute of the International Court of Justice: A Commentary,
2nd ed., Oxford, 2012, pp. 1291-1292.

The ICJ appointed two sets of experts in the Corfu Channel case: see Corfu Channel
Case (UK. v. Albania), Order of December 17, ICJ] Reports 1948, p. 124; and Corfu
Channel Case (UK. v. Albania), Order of November 19, IC] Reports1949, p. 237.

In the Gulf of Maine case, the Parties, in their Special Agreement, asked the Chamber to
appoint a technical expert to assist it. The Chamber appointed an expert under Article
50. See Case Concerning Delimitation of the Maritime Boundary in the Gulf of Maine
Area (Canada v. US), Appointment of Expert, Order of 30 March 1984, IC] Reports
1984, p. 165; Case Concerning Delimitation of the Maritime Boundary in the Gulf of
Maine Area (Canada v. US) Merits, ICJ Reports 1984, pp. 246, 253, Article IL.3 of the
Compromis; see also “Technical Report’ annexed to the Judgment: ibid., 347-352.

" Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v.
Nicaragua), Order of 31 May 2016, para 10. See also G. Gaja, ‘Assessing Expert Evidence
in the ICJ’ 15 (2016) in The Law and Practice of International Courts and Tribunals 409,
pp. 416-417.

12 This is apparent from the transcripts of the oral hearings, available at http://www.
icj-cij.org/en/case/157/oral-proceedings.

13 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), Judgment,
1 October 2018, para. 71.
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as to the situation on the ground. There are two points to be emphasized
here.

o First, when the Court appoints an expert, it is essential that the parties
be given a proper opportunity to engage with that evidence through
the provision of comments, through questioning, and also through
putting forward competing expert evidence to challenge the Court
appointed expert. None of those options was taken up here, but one
could envisage cases in which parties would be inclined to do so.

« Second, an expert opinion will not be the right approach in every
case. The Court cannot delegate its fact-finding function to experts.
But, in this particular case, it appears that the Court’s use of appointed
experts was both efficient and helpful.

The Court’s judgment on the merits in Bolivia v. Chile

I come then to the Court’s judgment on the merits in Bolivia v. Chile.
This case did not involve any relevant expert evidence but it was fact- and
document-intensive.

The case had its roots in the War of the Pacific between Chile, Bolivia
and Peru. That war resulted in Bolivia losing its territory adjacent to the
Pacific coast.

Following their post-war Peace Treaty in 1904, the two States had
intermittent interactions over whether Chile would be willing to grant to
Bolivia sovereign access to the Pacific Ocean. Bolivia claimed that these
interactions created a legal obligation on Chile to negotiate ‘sovereign
access’ to the sea for Bolivia. It said that this obligation to negotiate arose
from agreements, unilateral declarations, resolutions of the OAS General
Assembly, and various acts and conduct taken cumulatively.

Bolivia’s claims covered a period of more than 114 years, with multiple
exchanges, statements and documents relied upon. The documentary
evidence relied upon by both parties was voluminous. The question
whether any of the numerous interactions on which Bolivia relied created
or confirmed a legal obligation to negotiate is one, which required detailed
examination of the evidence.
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In its judgment on the merits, the Court addressed the evidence in
some detail, analyzing the language used, the context of the exchanges and
declarations. It addressed most of the exchanges and declarations in close
detail. Inevitably, some of the detail and the nuance of the arguments and
the documents were not fully addressed in the reasoning of the judgment.
This is not to say that the Court did not grapple with those issues, but only
that the detail is not always apparent from the text of the judgment.

Nevertheless, the Court has gone some way, in this recent judgment,
to addressing concerns that it is not capable of deciding complex factual
disputes.

The Courts recent cases suggest that States can have increased
confidence in the capacity of the Court to engage with sophisticated and
nuanced questions of fact and technical and complex questions of evidence.



J.G. Devaney*
Certain Questions Concerning Documentary Discovery

The following contribution explores certain questions regarding
documentary discovery that have arisen in the context of the M/V ‘Norstar’
case between Panama and Italy, which is currently before the International
Tribunal for the Law of the Sea (‘TTLOS’). Whilst the practice of discovery,
through which one party requests a court or tribunal to order the other
party to produce evidence, is most commonly found in domestic (and
mostly common law jurisdictions), it has been an issue before a number
of other international courts and tribunals in recent times. It is this recent
practice, which present contribution draws upon in order to highlight a
number of options open to ITLOS in the context of the ‘Norstar’ dispute.
Specifically, the advantages and disadvantages of three distinct, if related,
models are considered below.

The M/V ‘Norstar’ dispute

On 17 December 2015, Panama filed an application with ITLOS in a
dispute with Italy regarding the arrest and detention of a Panamanian-
flagged vessel, the M/V ‘Norstar’'. Panama claims compensation for the
illegal arrest of this vessel, which Italy alleges has supplied oil to mega yachts
in contravention of Italian tax legislation. In the course of proceedings
in this case, Panama has sought access to a number of documents in the
possession of Italy, including logbooks, which it claims Italy has refused to
produce’. Italy, for its part, has claimed that Panama’s requests for certain
documents demonstrate that it has failed to meet the request standard of
proof, that it bears as the party bearing the burden in the context of the

* Lecturer in Law at the University of Glasgow, member of the research group on
International Law, Conflict and Security, member of the International Law Association
Committee on the Procedure of International Courts and Tribunals.

' ITLOS, M/V ‘Norstar’, Republic of Panama v. the Italian Republic, Application of the
Republic of Panama, 16 November 2015.
2 See ITLOS, M/V ‘Norstar’, Public Sitting, Friday 14 September 2018, Verbatim
Record, ITLOS/PV.18/C25/9, at 22 et seq.
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dispute’. Italy argues that Panama’s request for the documents is in fact an
attempt ‘to shift the burden of proof on to the defendant’. Panama, on the
other hand, accepts that it has the burden of proof in this case, which it has
sought to discharge through both documentary and testimonial evidence’.

The most contentious issue in this regard relates to certain documents,
which are solely in the possession of one party, namely Italy. Panama claims
that, by refusing to accede to its requests for documents in this case, Italy is
failing in its duty of collaboration with the Tribunal. In response to Italy’s
claims that Panama is embarking on a ‘fishing expedition, Panama argues
that it has been as specific as it can possibly be in this context, given the fact
that the documents it requests (which Panama claims it has ‘continuously
and tirelessly tried to obtain’)® are solely in Italy’s possession.

As such, the issue of documentary discovery has become one with
which ITLOS will necessarily have to engage with. How it will respond to
Panama’s arguments in the context of these ongoing proceedings remains
to be seen, but it is suggested that the practice of other courts and tribunals
provides a number of models upon which to draw.

The International Court of Justice (ICJ)

Before turning to address specific models, a word on the practice of the
World Court may be useful. The practice of the IC] reveals that issues of
documentary discovery have never been a common occurrence. In fact,
such issues have only ever arisen in a small handful of cases. It is suggested
that this may be due to the Anglo-American nature of the concept of
discovery itself, coupled with the consistently reactive approach of the
Court to issues of evidence and fact-finding’.

This having been said, despite the fact that the ICJ] has not been
traditionally proactive in terms of fact-finding, it does possess significant

3 Ibid.

* Ibid., at 23.

5 Ibid., at 24.

¢ Ibid.

7 See J. G. Devaney, ‘Fact-Finding Before the International Court of Justice, CUP,
2016 at 27 et seq.
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fact-finding powers. These fact-finding powers include Article 49 of its
Statute (and Article 62(1) of its Rules), which endow the ICJ with the power
to request information from the parties. It is through this provision that the
ICJ has the ability to actively involve itself in the fact-finding process and
seek whatever information it deems necessary from the parties®.

In contrast, a party to a dispute before the IC] does not have the right to
request information from, or even put questions to, the other party to the
dispute’. Instead, in accordance with the constitutive instruments of the
ICJ, requests for information or questions must go through the Court itself.
In effect, this means that no right of documentary discovery exists before
the ICJ. Of course, there is nothing to prevent the IC] from playing the role
of ‘an intermediary between the parties to a dispute in order to produce
evidence, which is only in possession of one of the two parties’. But one
must bear in mind that the ICJ has complete discretion as to whether or
not to do so, and practice shows that it has been rather reluctant to do so to
date, save from a select number of cases''.

One such case was the ELSI case in which Italy alleged that the United
States, in referring to a particular document, which it had not put before
the ICJ, had breached Article 56(4) of the Rules of Court, which states that
‘[n]o reference may be made during the oral proceedings to the contents
of a financial statement which had not been produced in accordance with
Article 43 of the ICJ Statute or this Article, unless the document is part
of a publication readily available’>. In order to obtain the document in
question, Italy made a request of the ICJ that it utilizes its powers, referred
to above, under Article 49 of its Statute and 62(1) of its Rules to request
that the United States hand over the document. In a noteworthy turn of
events, the President agreed to accede to Italy’s request and the United

8 See C. J. Tams & J. G. Devaney, ‘Article 49’ in Andreas Zimmermann et al, The
Statute of the International Court of Justice: A Commentary, Oxford University Press,
forthcoming 2019.

° See Haya de la Torre case, Pleadings, part I, p. 151.

10 See Tams & Devaney, supra note 8.

' See M. Benzing, ‘Das Beweisrecht vor internationalen Gerichten und Schiedsgerichten
in zwischenstaatlichen Streitigkeiten’ (2010), pp. 309-313.

12 ICJ, Pleadings, ELSI case, Verbatim Record C 3/CR 89/8 of 23 February 1989, 19.
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States promptly produced the document in question®. It is this practice
that led some commentators to talk of a practice of ‘indirect discovery, and
even to suggest that this practice could serve as a model for future cases'.
However, the ELSI case remains to date the only example of this kind of
‘indirect discovery’” before the Court. Of course, one may speculate why
there has not been further practice of this sort. For instance, parties may
have doubts about the effectiveness of such a procedure given that there
would be little that the IC]J could do in the event the request for information
was not complied with, other than taking ‘formal note’ under Article 49 of
its Statute.

Whatever the reason may be, it remains the case that the ELSI model
is an outlier in this regard. In fact, in subsequent cases the IC] has refused
to make use of its fact-finding powers in response to similar discovery
requests. For instance, in the Bosnian Genocide case, IC] refused a request
from Bosnia to seek the disclosure of certainly (allegedly key) documents in
the possession of Serbia, that Bosnia alleged would be critical to establishing
Serbia’s responsibility for genocide in these proceedings. Despite Bosnia’s
claims regarding the significance of these documents, the IC] demurred,
stating that it was not necessary to seek disclosure in this case, since it ‘has
extensive documentation and other evidence available to it’”. Given the
fact that, ultimately, the IC] found that with respect to the allegations of
participation in genocide, Bosnia had failed to meet the burden of proof,
the ICJ’s decision not to seek disclosure has been the subject of debate
among commentators and Members of the Court themselves'e.

Similarly, during the preliminary objections phase of the Croatian
Genocide case, the IC] refused to grant a similar request for documents

3 Ibid., at 45.

* K. Highet, ‘Evidence, the Chamber, and the ELSI Case, in Fact-Finding Before
International Tribunals, Lillich, R.B., ed., 1992, pp. 33-8060.

5 Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ] Reports
2007, p. 129, para. 206.

' Bosnian Genocide case, ibid., Dissenting Opinion of Judge Al-Khasawneh, IC]J
Reports 2007, p. 254, para. 35; Dissenting Opinion of Judge ad hoc Mahiou, ICJ Reports
2007, pp. 415-21, paras. 56-63; R. Teitelbaum, ‘Recent Fact-Finding Developments at
the International Court of Justice, LPICT 6 (2007), pp. 130-134.
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which had been made by Croatia, again stating that it was unnecessary for
it to do so, owing to the fact that it was ‘not satisfied that the production
of the requested documents was necessary for the purpose of ruling on
preliminary objections’.

In short, parties have not often made requests for documentary
evidence before the IC], and the IC] itself has not looked positively on such
requests when they have been made, save for in the ELSI case. It is for these
reasons, namely the lack of relevant practice, that the ICJ cannot be seen
as providing a helpful model that ITLOS could replicate in the current
proceedings before it. As such, in the search of more helpful guidance
from the practice of other international courts and tribunals, it is to the
recent practice of inter-State arbitral tribunals that we need to look. In the
following sections, it is suggested that there are three models that ITLOS
could consider, drawing on the practice of the Guyana v. Suriname, Indus
Waters and Chagos arbitrations. Each of these examples provides different
approaches to the issue of documentary discovery that could be adopted,
depending on the circumstances of the particular arbitration.

Model 1: Guyana v. Suriname: an independent expert

In 2004, in the course of arbitral proceedings between Guyana and
Suriname, Guyana alleged that Suriname had objected to its requests
for access to a number of files located in the archives of the Netherlands
Ministry of Foreign Affairs'®. Accordingly, Guyana requested the Tribunal
to ‘require Suriname to take all steps necessary to enable the parties to have
access to historical materials on an equal basis and immediately advise the
Netherlands that it withdraws its objection to disclosure...”®. Suriname
justified its objection, saying that they related to matters of national
security and that it was the policy of the Netherlands to restrict material

17" Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia), Preliminary Objections, Judgment, ICJ Reports 2008, pp.
416-417, paras. 13-15.

'8 Arbitral Tribunal Constituted Pursuant to Article 287, and in Accordance with Annex
VII, of the United Nations Convention on the Law of the Sea, in the Matter of Arbitration
Between: Guyana and Suriname, Award, 17 September 2007, para. 16.

¥ Ibid., para. 17.
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relating to ongoing boundary disputes®. After extended disagreement over
access to documents, the Tribunal issued Order No. 1, stating that it would
not consider any document from the archives of the Netherlands to which
Guyana had been denied access?'.

Crucially for our purposes, and in contrast to practice before the IC]
described above, the Tribunal in this case took the significant step of
referring to the parties as having a right to seek information from each
other. However, the extent of this right should not be overstated, as the
Tribunal took care to closely circumscribe such a right, specifying that
it applied only to ‘documents, identified with reasonable specificity, that
are in the possession or under the control of the other party’. In doing so
the Tribunal sought to place limits on any potential right to documentary
discovery, in order to prevent so-called ‘fishing expeditions’ by placing
two specific conditions on it. Specifically, this right would apply only to (i)
information within the possession or under the control of the other party,
and (ii) information that has been ‘identified with reasonable specificity’*.

Perhaps most significantly for our purposes, in considering potential
models for ITLOS to consider in the context of the M/V ‘Norstar’ dispute,
the Order of the Tribunal in the proceedings between Guyana and Suriname
also provided for the establishment of an independent expert to assist with
issues of documentary discovery. This innovative practice of appointing
an individual expert marks the Tribunal out as a potential model for
the current ITLOS proceedings. The expert operated as follows: after a
request had been made by one of the parties seeking discovery of certain
information, the expert would review the request, consider its merits, and
examine any requests made by a party to ‘remove or redact parts of that file
or document’® in accordance with any genuine right they may have not to
disclose the information*. A further duty of the expert was to deal with
any refusal to produce a document made by either party, whether that be in

2 Ibid., para. 18; letter to the President 27 December 2004.

21 Order No. 1, Operative Paragraph 1.

Order No. 1, Operative Paragraphs 3.

# Order No. 1, Operative Paragraphs 4 and 5.

2 See Separate Opinion of Judge Jessup in Barcelona Traction, Light and Power
Company, Limited, Preliminary Objections, Judgment, ICJ Reports 1964, p. 6, para.
97 and Bosnian Genocide Case, supra note 15 at para. 205.
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whole or in part. In the event of any failure, the expert was to find a consult
with the party to find a compromise solution, reminding the parties of the
duty to co-operate under the Tribunal’s Rules of Procedure®.

In taking a step back to consider the effectiveness of the establishment
of such an expert, it can be said that in practice this was a successful
experiment. Both parties expressed satisfaction with the procedure, and
there were no disclosure issues, that the expert was unable to resolve.
Of course, this does not automatically mean that this model would
necessarily work well in every context. For instance, there is still a large
degree, to which an independent expert would be powerless in the fact
of a non-cooperating party. Nevertheless, the independent nature of the
expert seems to have allowed the parties to place a certain degree of trust
in them, in dealing with sensitive disclosure issues, which facilitated the
ultimate compromises that were reached. One wonders whether the same
benefits could be achieved in other contexts — an issue to which we will
return in the final section. A slightly different approach was adopted in the
Kishenganga Indus Waters arbitration, constituted in accordance with the
Indus Waters Treaty of 1960 between India and Pakistan.

Model 2: Kishenganga Indus Waters arbitration: review in camera

Important issues related to documentary discovery also arose in the
Indus Waters arbitration between India and Pakistan®. In the course of
proceedings, both parties made a number of requests for documents
and additional information”. For instance, Pakistan requested that one
particular letter, which it claimed was absolutely central to its case, be
disclosed in full®®. India disputed the importance of this letter, and, whilst
citing the Official Secrets Act of 1923 (which was in force in respect of
both parties), argued that its disclosure would cause ‘prejudice to India™.
In addressing such issues in the course of proceedings, the Tribunal

» Order No. 1, Operative Paragraph 7.

¢ On 27 May 2012 and 23 November 2011 respectively.

7 See Devaney, supra note 7, p. 170.

Indus Waters Kishenganga Arbitration (Pakistan v. India) case, Procedural Order
No. 8.

¥ Ibid.
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necessarily had to become actively involved. The process that the Tribunal
adopted was to prompt the party in question, in this case, India, to provide
a full and unredacted copy of the letter in question along with a copy of the
Official Secrets Act 1923 that was applicable in both India and Pakistan®.
In an attempt to find a compromise between the two positions taken by the
parties, namely that the letter ought to be disclosed in full and that there
were legitimate reasons not to disclose the letter, the Tribunal proposed to,
first of all, examine the document in camera after it had been submitted
by India, but crucially before it was shared with Pakistan®. In this way, the
Tribunal itself would play the role played by the independent expert in the
arbitration between Guyana and Suriname.

This was a solution, which found agreement with both parties, and
ultimately the Tribunal found that the document was not directly relevant
to the dispute and that ‘the non-disclosure of the redacted passages will
not hamper Pakistan’s ability to respond to the arguments made in India’s
Counter-Memorial®. As such, this represents another seemingly successful
model that could serve as inspiration for ITLOS in the M/V ‘Norstar’
dispute, which would avoid the formal appointment of an independent
expert to deal with issues of documentary disclosure. A final model that
is worth considering is another variation of the Indus Waters model and is
that adopted in the context of the Chagos arbitration to which we now turn
our attention.

Model 3: Chagos Marine Protected Area Arbitration

A final arbitration, which is relevant for our purposes, is the Chagos
Islands arbitration brought by Mauritius against the United Kingdom.” In
the course of these proceedings Mauritius raised an issue regarding certain
redactions that the UK had made of a number of pertinent documents*.
As aresult, Mauritius asked the arbitral tribunal to order the UK to produce

0 Ibid. on 7 and 9 February 2012.

! Procedural Order No. 8, para. 3.4.

32 Procedural Order No. 8, at para. 3.5.

* PCA Case No. 2011-03 Chagos Marine Protected Area Arbitration (Mauritius v.
United Kingdom), Award (18 March 2015), paras. 35-49.

3 Ibid.
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full, unredacted versions of the documents in question®. In agreeing to do
so the Tribunal introduced an innovative solution whereby the UK could
deposit the documents in question with the British Consul-General in
Istanbul where the tribunal could then inspect the documents.

The President (with the Registrar) of the Tribunal then conducted a
preliminary review of the grounds for non-disclosure offered by the United
Kingdom. Upon reporting back to the rest of the Tribunal, the Tribunal
agreed to the President’s finding that the reasons for the redactions made by
the United Kingdom were justified, and that as such would not be subject
to disclosure by the Tribunal®. This process, whereby only the President of
the Tribunal, rather than the Tribunal as a whole, examined the contested
documents, has both advantages and disadvantages, compared to, say, the
approach taken in the Indus Waters arbitration. In terms of positives, such
an approach limits the number of arbitrators exposed to the contested
document, perhaps limiting any kind of prejudice caused by viewing the
documents, conscious or otherwise. A potential downside, however, may
come in the form of fellow arbitrators having to rely on the judgment of the
President, which, if there was any suggestion of lack of impartiality, could
affect the legitimacy of the arbitration as a whole.

Summary

Of course, much more could be said about these particular cases, and
about the issue of documentary discovery before international courts and
tribunals as a whole. The brief examination of the arbitrations conducted
above highlights that, in practice, decision-makers have taken different (if
not altogether unrelated) approached to issues of documentary disclosure
that have arisen in disputes that they have been asked to address. For
those members of ITLOS currently considering which path to take, these
alternative models obviously act as inspiration, at least to a certain extent.
Each, of course, has its advantages and disadvantages. It is suggested here
that the first model examined, that of appointing an independent expert to
deal with requests for disclosure of documents is the most attractive model
overall.

> Ibid.
% Ibid.
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This is due to the fact that it takes the decision as to disclosure out of
the hands of the ultimate decision-makers, who, try as they might, could
be influenced one way or another by what they discovered in the course of
being asked to recommend disclosure or not. Of course, the appointment
of an independent expert brings its own issues, in terms of time and cost,
and this may ultimately be the reason why ITLOS decides to deal with the
disclosure request in M/V ‘Norstar’ in camera without the appointment of
an independent expert. It is suggested, nevertheless, that taking a moment
to consider the successful process utilised in Guyana v. Suriname may
provide the Tribunal with some useful guidance.



AnckyccmoHHana naHenb 2: [loka3aTtenbcTBa B
pernoHanbHbIX cyAax no npasam yenoBeka / Panel 2:
Evidence before Regional Courts of Human Rights

A.N. Koenep*

Mpo6nema 06HEKTUBHOCTU AOKa3biBaHUA
M AOKa3bliBaHUNA B pernoHasbHbIX CyAax Mo npaBam
yenoBeka

Cummosnym 1o mpo6rneMaM [OKa3aTelbCTB B  MEX/YHapOJHBIX
cymax u TpuOyHanaX, oOpraHu3oBaHHass LIeHTPOM MeXAYHApPOSHbBIX
U CPaBHUTENbHO-TIPABOBBIX MCCIENOBAHMII, OTBEYAeT HACTOSATETbHON
NOTPeOHOCTM BCeX, KTO IPUYACTEH K MEXIYHAPOLHOMY IPaBOCYAUIO,
YETKO TPEMICTABIATh KPUTEPUM NOKAa3bIBaHUA U NOKA3aTeNbCTB B XOfe
pasbuparenbCcTBa B MEKAYHAPOAHBIX Cy/jax 1 TpUOyHamax. 9To 04eBUIHO
KaK Ha [IpUMepe MeXXTOCYapCTBEHHBIX CyIeOHBIX CIIOPOB, TAK U B CY/X,
paccMaTpUBAOIIUX B OCHOBHOM MH/VBNAYa/TbHBIE KATOOBI.

B wMmoro ObiTHOCTh cynpéit EBpomeiickoro Cyga mo mpaBam
YyejloBeKa A  JOBOJIBHO 4YacTO IPUM  PACCMOTPEHUM  >Kanob
CTAJIKMBAJICA C CUTYalMAMU, KOTJja U3J0XeHUe (aKTOB 3asABUTENIEM,
CONPOBOXJaeMoe, KaK €My Ipe[CTaBIANOCh, HEOIPOBEP>KMMbIMU
IOKas3aTenbCTBAMM BUHBI TOCYlapCTBa B HapyIIeHMM €ro IIpas,
pelnTeNbHBIM 00pa3oM U He MeHee yOeQUTeNIbHO ONPOBEPranoch
IpefCTaBUTEAMU TrocyfapcTBa-oTBeTunka. Hepenko Cyn mpuberan
K MICIIBITAHHOMY NIPMEMY: CHa4a/a U3jaraja KapTUHY, Ipe/ICTaBIeHHYIO
3afgBUTeNEeM, a 3areM — (aKTbl, COOOIIEHHBIE TOCYAApPCTBOM-
oTBeTYNKOM. [Ipe3toMupoBanoch mpu aTOM, YTO 06e CTOPOHBI, IeNICTBYA

* 3asegyromuit lleHTpoM 3apy0e)XHOTO 3aKOHOAATENBCTBA ¥ CPABHUTEIBHOTO
IpaBoBefleHNsA B VIHCTUTYTe 3aKOHOJATENbCTBA M CPABHUTENBHOIO IIPABOBEJECHNUA
npu IlpaBurenbctee Poccmiickoin ®Depepanum, [OKTOP OPUAMYECKUX HAYK,
3acmy>KeHHbI ropuct Poccnitckoit Pepepanun, panee — cyzabsa Epponerickoro Cyna
10 IIPaBaM 4e/I0BEKa.
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bona fide, npemoctaBuam mocTtoBepHble (GAKTbI, a BOT BbIsBICHNE
BIHBI TOCY/JapCTBA B /IMIle €r0 OPTaHOB WIN JO/DKHOCTHBIX JIMI], KaK
U OTCYTCTBME TaKOBOI1, CTAHOBU/IOCH TPpYAHOII 3afavelt Cyna. Haperocn,
Haly yBakaeMble floknaguuky A. Apyrtionas, A. Ocrun, X. lagxnes
u ®. CaHzbepr mofensaTcs CBOMMY 3HAHWSIMU 1 HAaBBIKAMU METOO/IOT I
¥ IpOLiecCyaIbHBIX IPaBUII jokasbiBaHMsA B EBpomnerickom Cyze, a Ham
Kotera A. Marym pacckaxeT o mopxopax AdpukaHcKoro cypa mo
IpaBaM Yejl0BeKa ¥ HApOLOB B OTHOLIEHNMY Ipoliecca JOKa3bIBaHMS,
0CO6EHHO MHTEePEeCHBI B 3TOM II/IaHe [IpaBujIa paclpese/ieHus OpeMeHn
U CpeAcTBa [JOKa3bIBaHMs, IpUMeHseMble 3TuM cymoMm. Octaéres
coXazneTb 00 OTCYTCTBUM IpeAcTaBUTeNs MeXaMepuKaHCKOrO Cyaa
0 TpaBaM 4YejlOBeKa, B KOTOPOM IIPUMEHSIOTCS OPUTMHA/IbHbIE
npaBuiIa fokassiBaHusA. K c/1oBy, BecbMa IOKa3aTe/IbHO CTpeMJIeHNe
9TUX TPEX PErMOHATIBHBIX CYJOB 110 IpaBaM 4el0BeKa K KOOPAMHALINN
CBOEI1 HesATeTbHOCTM M 00O0OIeHNI0 NMPAKTUKU APYT APYyra, O 4éM
CBUJIETEbCTBYET IPYHATIE U IOAIVICAHNE IIPeCelaTe/ MM TPEX CY/I0B
Hexmapanunu Can-Xoce 18 miong 2018 r., koTopas npegycMaTpuBaeT,
B 4aCTHOCTH, co3faHue [TocTogsHHOrO popyMa MHCTUTYLMOHATBHOTO
puanora (Permanent Forum of Institutional Dialogue). Hapetocs,
9TO TO3BOJMUT BBIPAbOTATh TAKXKe OOLIMe IPWHINUIIBI JOKa3bIBAHMUS
B IpoOLefiypax TPEX CY[OB, KOTOpble MOTYT OBITh HOJIE3HBI ¥ JPYTUM
MeXIYHapOJHBIM CyJaM.

Ocob6eHHO 0oCTpO cTOUT IpobIeMa TOKa3bIBaHUA BUHBI, BMEHIEMOII
TOCy#apcTBaM 3a COObITMA U (PAaKThl, MMeBIINe MeCTO 3a IIpefenaMu
ero TeppUTOpUY, KOIAa BMECTO «T€PPUTOPUANBHON HOPUCAUKIIUI»
IIpUMEHAETCA BeCbMa 9K30TUYHOE NTOHATHUE «extra-territorial jurisdiction»,
BIlepBble ampobupoBaHHoe B gmenax «Loizidou v. Turkey» (23.03.1995)
u «Cyprus v. Turkey» (10.05.2001), Hecyleil KOHCTPYKLMell KOTOPOTO
cTaja KoHuenuusa «3pdexkTuBHOro KOoHTpOA» (effective control) aToi
TepPUTOPUM U €€ aOMMHMICTPALUM CO CTOPOHBI PYrOro rOCYAApCTBa.
B cuny oronn konuennum Cyp c4én mokasaHHON «BuHY» Poccunm sa
IpOfio/DKAOIIeecss MCIONb30BaHMe B [IpupHecTpoBbe KUPWU/UINILBI
B MECTHBIX MOJIIaBCKMX LIKO/IAX WIN 3@ 3ajiep>KaHye MeCTHOI TaMO>KHeN
TPy30BMKa C JIYKOM Ha IpPOAaXy. A BOT fel0 00 OTBETCTBEHHOCTU
rocygapcts — wieHoB HATO 3a 6ombappuposkn benrpaga, nosnexmne
ye/I0BeveCKyie )KePTBBI U pa3pyIIeHNs, He ObIIO IPUHATO K PACCMOTPEHNIO
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B cuny toro, 4yro PemeparuBHas Pecny6mmka IOrocmaBusa B To BpeMs
He BXOZiW/Ia B TaK HasblBaeMoe IIpaBOBOe NPOCTpaHcTBO (legal space)
roCyfiapcTB-oTBeTUnKOB (Bankovic and Others v. Belgium and 16 Other
Contracting States. 19.12.2001).

BecpmacnopubsiMmocTaoTcs mo3uiny Cyanno MeKroCcyfapCTBeHHbIM
)a7106aM WM 110 TaK Ha3bIBaeMbIM YyBCTBUTETbHBIM JiellaM, B KOTOPBIX
OCOOEHHO OLIYTMMO IIPOSABJIAIOTCA OLEHOYHble CyxpaeHna (value
judgments). 3pmech MBI CTaJKMBaeMCsl U C SBJICHMEM «CYHeIICKOTO
aKTUBU3Ma».

CrnoBom, y Hac eCTb HEMAJIO IIOBOJOB K OTKPOBEHHOI M YEeCTHOI
AucKyccuy, 160, Kak M3BECTHO, B CIIOpax poxKaeTcs uctuHa. Hekotopsre
Borpocel Mertoponorun nopxopa ECIIY k mpobrmeMe OPUCAVKIINN
TOCYapCTB.



A. Apymionan*

Y Ka)K[oro cyfia ecTb CBOA 33jla4ya, CBOJ IIPeMET 1, ICXOZA U3 3TOTO,
cBOsl KoMmmeTeHIMA. 3afaya EBpomeiickoro Cyza mo mpaBaM uesioBeKa
(ECIIY) ne reomonutnyeckas. Tonkoanme ECITY coorBeTcTByIOMIMX
BOIIPOCOB 3JDKJETCA Ha TPEX MpUHIUIAX: XapakTep KoHBeHIuM Kax
IOroBopa B 00/IacTy IpaB Ye/IOBeKa; HeOOXOAMMOCTb 1M30eraTh «Cepbix
30H» — 30H, He OXBaueHHBIX 3auuToli KoHBeHUMy; QaxTmyeckue
peanuu Ha MecTax. CyiefyeT O4eHb 4€TKO PasnnyaTh CTAaHIAPTHI U 3a/jaul
Mesxgynapognoro Cyzna u Esponeiickoro Cyzna 1o mpaBaM uesioBeka.

Cranmaptsl ECITY Hampas/ieHbl Ha TO, YTOOBI OIPEeNNTh, KTO HECET
HO3UTKBHBIE 0053aTe/NbCTBA HA TOV WJIM MHOV TEPPUTOPUM 3a 3ALUTY
KOHBeHUVMOHHBIX IpaB. Ilostomy ECIIY pasBum HeKOTOpblE CBOM
ocobennoctu. Tak, KpUTepuit yCTaHOB/IEHVS IOPUCAUKIVIN COIJIACHO CT.
1 KoHBeHIIUNM HUKOIZIA He IPMPABHMBAJICA K KPUTEPUIO YCTAHOBJICHMS
OTBETCTBEHHOCTVM TOCYHAPCTBA 33 MEXIYHapOLHO-IIPOTUBOIPABHbIE
HeVICTBUA B COOTBETCTBUM C MEX/YHapomHbIM IpaBoM'. CTaHEApTHI
ECITY no ropucauKumny ¥ TpUCBOEHNIO OTBETCTBEHHOCTY HE COBIAZAIOT
co cragapramn MexpynapogHoro Cyma (MC). Orta Mmeromomorns
HalpaB/ieHa Ha TO, YTOOBI He OCTABUTH «CEPBIX 30H» IO 3AILUTE IPaB
gesoBeka. Ecim 661 ECITY mcnonb3oBan crangaptsl MC 110 IpU3HAHMIO
IOPUCANKINU U TIPUCBOEHNIO OTBETCTBEHHOCTH, TO PSIJ| I/l OKA3a/ICs Obl
BHe opucanknyuy. COOTBETCTBEHHO, BCe [ie/Id, KOTOpble MOANANAIT MO,
crargaptel MC, nonagaror u nox crangaptel ECITY2

OpnHako ectb gena 1o a¢dekrnBHoMy koHTpomo ECITY, kotopbie He
HofmafaoT 1of cTanaapThl MC. 9To 3HaYMT, YTO TEPMUHBI OCTAJINCD Te
xe («3¢deKTUBHBIN KOHTPONb»), HO cofiepykaHe fpyroe. bonee Toro, mox

* Cynpa Espomnerickoro Cypa 1o mpaBaM 4elloBeKa, paHee — I7laBa MOHUTOPUHTOBOI!
muccun OOH mo npaBam yenoBeka B YKpauHe, PervoHanbHbI IIpeficTaBUTEND
Yrpasnenusa BepxosHoro xomuccapa OOH no npasam 4enoseka 1o LlenTpanbHoit
Aszun.

! Cm.: Cnano P. Bompocs! 0pUCAMKINY TOCYAAPCTB: TeHAEHLUA B IpeLiefieHTHO
mpaktuke EBpormeiickoro Cyma 1o ImpaBaM dYelmoBeKa B CBeTe MEKIYHapOJHOTO
npasa // Ilpenenentsr Esponeiickoro Cyza no npasam yenoseka. 2018. CrenBbImyck
«IKCTeppuTOpUaNIbHAA IOPUCAUKINA: B ITONCKe pemennit». C. 38-48.

* Cwm.: Loizidou v. Turkey. 1996.
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«3pPexTrBHBI KOHTPOIb» ECITY MoryT nopmnasars u BeiiCTBUSA, HUKOT/A
MEXIYHapOHBIM COOOIIeCTBOM He OXapaKTepU30BaHHbIE KaK HE3aKOHHBIE,
B To Bpemsa Kak MC atu fiena n He paccMmarpubaet. Ilostomy ECITY
peryIsipHO HAIIOMUHAET, YTO €ro IIOfIXOZbI I0/DKHbI MHTEPIPEeTUPOBAThCA
cyry6o B KoHTeKcTe EBporeiickoit KOHBEHIUM 110 IIpaBaM Ye/loBeKa’.

s MC xputepnit MaccoBoro BoeHHoro npucyrcrsus (boots on the
ground) — HeobxopuMmblit kputepuit!, a jyia ECITY on HeoOs3aTereH.

MC B ormmune ot ECIITY paccmarpuBaer reHesuc koHpmukTa. MC
IpUMeHseT HOPMbI 00 OTBETCTBEHHOCTY TOCY/IApCTB 3a IPOTUBOIIPABHBIE
IesHNUA, OIpefieNiieT, C YeM MMeeT Jeno. Peub MAET 0 MeXyHapogHO-
IPOTMBOIPABHOM JENCTBUM, NN Pedb UAET O BO3MOXKHOCTY 3aIINUTUTD
CBO€ IpaBO Ha CyllecTBOBaHMe?! VIHAMKATOPOM ABIAETCA IIOMUTHKA
OBIBIIIETO LIEHTpPa [0 OTHOLIEHNIO K PETVOHY.

MexayHapopHOe TyO/IMYHOE IPaBO pasfie/isieT 9TU [Be CUTYaL[Uyu
yepe3 00bsAB/IEHIE OTHUX JEVICTBIIT MEeKIYHAPOLHO-IIPOTUBOIPABHBIMI,
HaTIpUMep, KOTTa B [IeVICTBUAX OBIBIIIETO [[EHTPA HET U He ObI/IO TOTUTHKH,
3aCTaB/IALIeH AyMaTh, YTO OTHE/NIEHNEe — E€AMHCTBEHHAs BO3MOXXHOCTD
COXPaHUTh Cebs KaK 9THOC WM YacThb 3THOCA, 3alUTUTb CBOE MPaBO
Ha JKM3HDb U CBOI UAECHTMYHOCTb. B 3TUX CIy4asx MeX/yHapomHOe
nyO1MYHOe IPAaBO UCIOIb3yeT MHCTUTYT KOJUIEKTVBHOTO HEIPU3HAHUA,
a/peCOBAaHHOTO MEX/[YHapOJHOMY COOOIIIeCTBY.

Ilnst cutyaunmit xe, rae cOpMIUPOBAHA YBEPEHHOCTD, YTO pedb UET
0 TIONUTHUKe, He OCTAB/IAIOLIE)l COOTBETCTBYIOI[EMY OBIBIIEMY PETMOHY
IPYroro IyTH COXpaHeHWs cebs Kak OTHeNeHMs, [eiICTBYeT MHCTUTYT
“remedial cession”® (OTHENMNTBCSA, YTOOBI BBLKUTD).

> Cwm.: Catan and Others v. Moldova and Russia, 2012; Chiragov and Others v. Armenia,
2015; Mozer v. Republic of Moldova and Russia, 2016; Rooney. J. “The Relationship
between Jurisdiction and Attribution’ After Jaloud v. Netherlands // The Netherlands
International Law Review. 2015. 62: 407-428. p. 421.

* Cm.: Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Merits, Judgment, IC] Reports 1986, p. 14 and Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
Herzegovina v. Serbia), Judgment, ICJ Reports 2007, p. 43.

5 IIpuMepoM IIepBOIT CUTyaLyy SIBISIETCS BOIIPOC ceBepHOro Kumpa, mpumepom
BTOPOJT — BOIIPOC BOCTOYHOTO Trmopa.
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CootsercTBeHHO, TonbKo Ha ypoBHe MC u Cosera besomacnoctn
OOH MOXHO ompenenuTb, C 4eM MbI ¥IMEEM JIeJIO: C TEPPUTOPUATbHBIM
CIIOPOM W/IM IIPaBOM Ha CaMOOIIpefie/ieH)e KaK eIMHCTBEHHON Mepoil
COXPaHUTb cebsI KaK 9THOC MM YaCTh 9THOCA.

[TosToMy U cTaHAApTHI OIpefeneHNs PUCAUKIVN U 9P PeKTUBHOTO
koHTponss st MC abcomotHo mHble. OHU «OOMee BBICOKME» U, KaK
IIPaBIJIO, COBIIAJAIOMINE C OKKYIIALMell.

A6comoTHBIM  cTaHmapToM i npusHaHus MC  OpuCOMKInNu
COOTBETCTBYIOIIEIO TOCYAPCTBA ABJIACTCS Ha/lN4uye OfHO3HAYHBIX (PaKTOB:

1) mpuUCyTCTBME BOOPYXXEHHBIX CWI [AaHHOTO TOCYHapCTBa Ha
TepPUTOPUM JPYTOTO TOCYyHAPCTBA (presence);

2) IpUCYTCTBME HO/DKHO OBITb MAacCOBBIM (in position of exercise of
effective control);

3) HajmMuye KOHTPOJA OIpPeNe/IéHHOTO YPOBHS Haj JMIAMU VN
OpraHaMN.

Tonbko npy Hamuuy STUX HaKTOB MOXKHO TOBOPUTD 06 00513aTe/IBHOM
CTaHJapTe HaMN4MsA OPUCHUKINN, TO €CTh JJIS IPU3HAHNS I0PUCANKIN
mit MC abcomoTHO HeOOXOAVMBIM IIOPOTOM-CTaHJAPTOM SBJIAETCA
HeOCIOPUMbIIi (paKTHAIMIMAMacCOBOTO BOGHHOrOIIpucyTcTBIsA. IToaTomy
KpUTepuit ycTaHOB/IeHMs 1opucankiuy MC npupaBHUBaeTCs K KPUTEPUIO
YCTQHOBJICHUSI OTBETCTBEHHOCTM TOCYHApCTBa 3a MEXJ[YHapOJHO-
IPOTVMBOIIPABHbIE /IEVICTBYISI B COOTBETCTBIY C MEKAYHAPOFHBIM IIPABOM.

A ECIIY mMmeeT Lielbl0 HE OCTaBUTb «CEPbIX 30H» C TOYKU 3PeHUA
TIO3UTVBHBIX 003aTe/IbCTB TOCYAAPCTB-YWICHOB LA 3alMThI ITPaB Ye/oBeKa.
Ioatomy B oTmune ot MC ECITY MoxxeT onpefiennTh Hanudye OpUCAUKIII
Ha OCHOBaHVM 3P PEKTUBHOTO KOHTPOJIA M B CIy4YasX, KOTJA pedb He UAET
O TPU3HAHHOM MEXJYHApPOJHO-IIPOTUBOIPABHOM JIVICTBUU. [Ipyrumm
cnoBamy, normdeckuii mporecc y ECITY peficTByeT Ha060pOT: yCTaHOB/IEHME
IOPUCIVIKIINY, @ TIOTOM OljeHKa cooTBeTcTBUA ¢ KonBenueit. Torma kak MC
CHavajla OIpefieNnAeT Halau4ye TOTO WM MHOTO IIPOTUBOIPABHOIO [EsAHNs,
a IIOTOM TOJIbKO PEIIAeT BOIPOC OTBETCTBEHHOCTM TOCYJapCTBa 3a 3TO
npoTtusomnpaBHoe gesHue. VI cranpapr-nopor y ECIIY, coorBeTcTBEHHO,
3aMeTHO «HIDKe». JlocTaTouHa INIIb BOeHHAs, 9KOHOMITIeCKas 1 (PMHAHCOBas
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Hofep>kKa. ITO ObUIO CHeTaHO BO BCEX HMPUIHECTPOBCKMX Jie/laX U B Jiefie
«Yupaeos u opyaue npomus ApmeHuu».

Ta >xe camas KapTMHA IPOC/IEXVBAETCS B BOIPOCE MPUCBOEHMUS
orBeTcTBeHHOCTH. [Iin MC Kputepmsamm sIB/SIIOTCA — yIpaBjIeHMe
unn KOHTponb (direction or control)®. A mna ECITY, xak Moit Kostera,
Po6epr CmaHo, B TpOIIIOM TOAY OTMEeTWUNT, «(paKTomorndyeckme
BeiBofibl ECIIY mo Bompocy o pelnamoujeM BAWAHUYM TOCyJapcTBa Ha
MECTHBIIl aMUHMCTPATUBHbBI/I OpPraH O3HAYAIOT B PeanbHOCTHU, YTO,
eC/y TOCYHApCTBO-WIEH 3aX0odeT WM3MEHUTb CBOK OOIIYI0 IOMUTHKY
HO/I/IEP>KKY 10 OTHOILIEHNIO K MECTHOMY OPTaHy. .., IIOCTIeHMI He CMOXKeT
CYIIeCTBOBATH CAMOCTOATEeNbHO. C 3TUM CBSI3aHO MCIIO/Ib30BAHE TOHATIS
“nomyMHEHHOCTD” B IIpeliefileHTHON npaktuke EBpomeiickoro Cypma»’.
Ho u 3TOT TepMuH Henmb3s MyTaThb C TepMUHOM «complete dependence»,
ucnonb3yembiM MexayHapopubsiM Cynom OOH (Case Concerning the
Application of the Convention on the Prevention and Punishment of the Crime
of Genocide, Bosnia and Herzegovina v. Serbia and Montenegro, 2007).

CriegyeT OTMETUTb, YTO IIPUCBOEHME JMEMCTBUII M IOPUCHUKIIVA
SBJIAIIOTCA PAasHBIMM IIpefMeTaMy. BoIlpoc o IOpUCAUKINMM IIpeNIIeCTBYeT
BOIIPOCY O NPUCBOEHMU HeiicTBuil. Ecm HeT KOHTpoO/A MM yIpaBeHus
0 MeX/YHAPOJHOMY IIPaBy, TO HET U NPMCBOCHNUA JeVICTBUI (attribution).
OpHako U TyT, Kak MbI BusiM, ctanziaptel ECITY no cpaBaenuto ¢ MC 6ornee
«Huskue». B arom Bompoce ECIIY ucnonbsyeT KpuTepuy «peLIarollero
BIIVIAHUA», «BbDKUBAHUA B CUY BOEHHOI, SKOHOMMYECKOI, (bI/IHaHCOBOI‘/'[
Y IO/IUTUYECKOI ITOIEPKKI». DTO KPUTEPUY II0 CPABHEHNIO C «YIIpaB/IeHNEM
WIV KOHTPOJIEM» YCTaHAB/IVBAIOT 60JIee «HUSKMIT» OPOT TpeOOBaHMIL.

I[}'If{ MC o4eHb Ba)KHO BBISICHUTH B Ipornecce NpruCBOECHNA:

1) MO>XeT /1M MeCTHas AAMMHUCTpAuus KBaIMpUIMPOBATHCSI Kak
(daxTIIecKmit OpraH pacCMaTpMBaeMOro rocygapcrsa (direction or
control);

¢ Cwm.: Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Merits, Judgment. IC] Reports 1986, p. 14; Application of
the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
Herzegovina v. Serbia), Judgment, ICJ] Reports 200, p. 43.

7 Cnaso P. Ykas. cou.
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2) mo/mKeH nu OBITh aKT WM [OKAa3aTelbCTBO, YTO KOMAH[bI ILJIN
HEIIOCPECTBEHHO OT PacCMAaTPMBAEMOrO TOCYHAPCTBA; OBUIN
4ETKYe MHCTPYKLNY OT IOC/IefHero (clear instructions).

Hna ECIIY goctaTo4HO onpefiennTh, YTO MeCTHaA afiMMHICTPALIVA He
BBDKUBET 0e3 KOMIUIEKCA IIOMOIIM OT COOTBETCTBYIOIIETO IOCYAapCTBa.
Ho TyTt, Ha MoOI1 B3I/IAA, OCTaéTCs OTKPBITBIM BOIPOC 00 YC/IOBUAX
BBDKMBaHMA. EC/IM eCcThb IOCTOSHHAsA yYrpo3a YHUYTOXKEHNA HaceNleHUA
permoHa — 3TO OJHO, MUPHBIE YCIIOBUA — 3TO Apyroe. B nepBoM cinydae
MHOTVe IIpU3HaHHbIe TOCY/JapCTBa TAK)Ke He MOTYT BBDKUTD 0€3 TOMOIIINL.
Kpome Toro, noctaHoBKa I10j; COMHeHYe 0007 ITOMOIY B 3TUX YC/IOBUAX
MO>KeT IIOCTABUTh IIOfi BOIIPOC CaMO CYIL[eCTBOBaHIE TeX, KTO MOIyJaeT
nomoib. [Toatomy ECIIY He Bcerpa yBA3bIBaeT BOIPOCH IOPUCAUKIINI
C IpUCBOEHMEM JeiicTBUIL. V 3TO ¢ TOUKM 3peHNs OIpefeNeHns agpecara
NO3UTUBHBIX 00s3aTe/IbCTB 3a HApylleHNMe KOHBEHIVIOHHBIX IIpaB
00 BACHIMO.

Jlormyna n koHuenmua MC — BbICOKME CTaH[APTH IOPUCAUKIUU
UTIPUCBOEHUANENCTBIUI, IIOCKONIbKY OHM YCTaHABIMBAIOTOTBETCTBEHHOCTD
TOCYJApCTB 32 MEXYHAPOJHO-TIPOTUBOIPaBHbIE IEVICTBUA.

ECITY He 0TXOAUT OT 0OBIYHOTO MEXYHAPOIHOTO IIPaBa, a IPUMeHseT
ero depe3 IpMU3MY CBOell KOMIIETEHIMM ¥ CBOMX 3afad OIpefe/leHNs
MO3UTUBHBIX 0053aTebCTB MO 3alllITe KOHBEHI[MOHHBIX MmpaB. Vcxopms
U3 ero 0cobeHHOCTel, MOXKHO cKa3arh, uTo ECITY daktryeckn cospman
CBOII COOCTBeHHBINT pexxuM ‘lex specialis” OTBeTCTBEHHOCTI TOCYHAapCTB
cornacHo EBporelickoii KOHBEHLIMM IO ITpaBaM 4e/ToBeKa.



A. Austin*
Evidence Before International Courts and Tribunals

Introduction

I am grateful to the International and Comparative Law Research Centre
for the opportunity to participate in this important and timely discussion.
Relatively little comparative work has been done on the various approaches
to the assessment of evidence by the growing number of international
courts, tribunals and other bodies, gaining influence in international society.
Whether the comparative exercise will reveal common procedural principles
or confirm a need for diversity, and whether it would disclose a need for
flexibility in applying rules or for more certainty in that respect (favoured by
parties and important to the authority of a tribunal) remains to be seen. I will
use the short time available to me to describe the broad lines of the approach
of the Strasbourg Court to the assessment of evidence before it, which I hope
will afford a useful basis for the Panel’s comparative discussions.

The vast majority of cases before the Court do not require the resolution of
complex factual disputes. The facts are either not contested or, most commonly,
have been determined by the national courts. As we know, the Court is,
within the Convention scheme of things, subsidiary to the national systems
safeguarding human rights: States are obliged to provide effective remedies
(Article 13), and applicants are required to exhaust them (the rule on exhaustion
of effective domestic remedies and Article 35 of the Convention). The Court
can, therefore, as a general rule rely on the facts set out in the leading national
judgment and, indeed, attaches great weight to the first-instance assessment

* Deputy Jurisconsult at the European Court of Human Rights, Solicitor at Law Society
of Ireland, previously — Head of Division in the Registry of the European Court of
Human Rights, Legal Advisor of the International Advisory Panel on Ukraine, Head
of the Office of the Investigating Judges of the Khmer Rouge Tribunal in Cambodia,
Deputy Ombudsperson for Bosnia and Herzegovina. Any opinions are the authors
own, and do not bind the European Court of Human Rights. The author thanks
Michael O’Boyle for his kind assistance in preparing this presentation. See his detailed
analysis of the subject in ‘Proof: European Convention on Human Rights, M. O’Boyle, to
be published in the Max Planck Encyclopaedia of International Procedural Law.
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of evidence' requiring ‘cogent elements’ before departing from such findings*.
Consequently, in most of the cases decided by the Court there is therefore no
reference to the issue of proof. Where cases have survived the admissibility
hurdle of the single judge the Court is usually able to reach conclusions without
having recourse to any evidentiary techniques whatsoever.

Be that as it may, issues of fact remain a permanent feature of
international human rights adjudication and often figure crucially in the
Strasbourg Court’s judgments. Such is the accumulated experience of the
Court over the last 60 years in dealing with a notoriously long and varied
docket of individual applications, that the former Commission and Court
have been confronted with an impressive array of evidential challenges.
In addition, the inter-State cases present a new level of complexity in terms
of the assessment of evidence and establishing facts: the facts are complex
and always disputed, they will not have been established by any national
court, and their resolution is central to the result of the case. Arguably
therefore the Convention organs have as much, if not more, experience in
fact-gathering and evaluation than most other international tribunals.

The key to understanding the Court’s approach to issues of proof and
evidence is obvious: it is an international human rights court. As such,
its approach to evidence cannot be that of applying rigid formulae, but
rather it has regard to the context of the case, to the vulnerability of the
parties, to the seriousness of the allegations, to difficulties the applicant
might experience in adducing evidence, to the inequality of arms between
the individual applicant and a respondent Government with considerable
resources, and to the stigma attaching to the finding of certain breaches of
the Convention. The adjudication of evidence by the Strasbourg Court is
directly informed by these concerns of fairness and equity.

As a result, in the first place, the Court takes a flexible approach to
matters of proof, allowing itself a broad discretion on issues concerning
the admissibility and evaluation of evidence’. The Court’s assessment of
evidence is governed by the general principle of the free evaluation of the

' Klaas v. Germany, 1993, § 30.

* Austin v. United Kingdom, 2012, § 61.

* Neither the Convention nor the Rules of Court regulate in a detailed fashion how
evidence is to be assessed by the Court, although the Rules of Court do contain
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evidence®, the Court enjoying absolute freedom in determining not only
whether items of evidence are admissible, but also their value or importance
in the particular case. The balance between certainty and flexibility is
resolved in the Strasbourg Court in favour of the latter in the interest of
fairness.

The second consequence of the Court’s human rights mission is that,
as a general rule, the Court will not rely on the concept that the burden of
proof is borne by one or other of the parties as is usually the case before
other international tribunals with an adversarial procedure: this applies to
individual and inter-State cases’. Thirdly, there are no procedural barriers
to the admissibility of evidence and few specific rules of evidence, as
such, apart from a duty to cooperate with the Court and to submit any
evidentiary materials that may be requested. Thus, there is no prohibition
of hearsay evidence and no fixed rules concerning the admissibility of
illegally obtained evidence, privileged documents or perjured testimony.
Such evidential issues will be decided on a case-by-case basis against the
background of the case as a whole.

Fourthly, the forms of evidence relied upon by the Court are varied with
few limits: decisions of national courts, witness affidavits, medical reports
and testimony, official investigation files/reports and other documentary
evidence such as video or photographic evidence. Moreover, the Court
regularly draws on a wide variety of international fact-finding reports.
In cases, for example, concerning conditions of detention it is established

detailed provisions concerning investigatory measures, including fact-finding and the
obligation of the parties to participate in them (discussed below).

* Merasbishvilli v. Georgia [GC] 2017, § 315.

* Ireland v. United Kingdom, 1978, § 160; and Artico v. Italy, 1980, § 30. In practical terms,
this general rule (that the burden of proof is not always borne by a particular party)
applies post-admissibility. Pre-admissibility, a large number of applications are likely to
be rejected by a single judge for failure to satisfy the admissibility criteria. It is incumbent
on the applicant to substantiate his complaint by submitting at least a ‘beginning of proof’
(commencement de preuve) in support of his/her allegations. There should be sufficient
factual elements to enable the Court to conclude that the allegations are not groundless
or ‘manifestly ill-founded’ under Art 35, § 3 of the Convention. In practice, arguably this
is tantamount to a requirement to demonstrate that there is a prima facie issue to answer
under one of the provisions of the Convention in order to pass the admissibility stage.
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practice for the Court to rely on reports of the Committee for the Prevention
of Torture and Inhuman and Degrading Treatment of the Council of
Europe®. In its first rendition case’ the Court took into account a wide range
of such sources including international reports to reach conclusions about
the CIA’s rendition program.

While this flexible approach to issues of proof continues to be re-affirmed
by the Court as its default position, in practice the Court has developed a
series of evidential techniques so that in certain defined contexts, the Court
will make presumptions, draw inferences (mostly adverse, but also positive)
and will distribute the burden of proof between the parties, with each side
being required to carry the burden of proving or disproving particular
segments of the case.

Standard of proof

Before turning to those techniques, a word about the Court’s standard
of proof. Interestingly, for a Court intent on evidentiary flexibility, its
standard of proof is fixed: ‘beyond reasonable doubt’. It dates back to ‘the
Greek case’®; it was confirmed in the first inter-State case’ and remains
a constant of the Court’s case-law'®. Such proof may follow from ‘the
coexistence of sufficiently strong, clear and concordant inferences or of
similar un-rebutted presumptions of fact. It is not co-extensive with or
borrowed from national (or indeed international) legal systems that use
that standard: its role is not to rule on criminal guilt or civil liability,
but on a Contracting State’s responsibility under a human rights
Convention. As applied by the Court, it has an autonomous meaning.
An exception is the alleged risk on expulsion where a ‘real risk’ has to
be substantiated''.

¢ For ex., Vasilescu v. Belgium, 2014, §$ 99-102.

7 El-Masriv. the former Yugoslav Republic of Macedonia, 2012, §$ 98, 103, 106-27, 160.
8 Denmark, Norway, Sweden and the Netherlands v. Greece, 5 November 1969, former
European Commission of Human Rights.

° Ireland v. the United Kingdom, 1978.

1% Merasbishvilli v. Georgia, 2017.

1 Othman (Abu Qatada) v. the United Kingdom, 2012, §$ 273-276; J.K. and Others v.
Sweden, 2016, §$ 85-90.
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This standard has given rise to controversy, criticism, support and,
indeed, some commentaries in the Judges’ separate opinions to the Court’s
judgments, an analysis of which is beyond the time available. Suffice it to
say for the moment that this precise level of proof is best understood when
one has assessed the workings of the other evidentiary techniques assisting
the Court’s establishment of the facts to this standard of proof, to which I
will now turn.

Shifting burdens

The first such technique is shifting the burden of proof. In order to
ensure fairness and equality between the parties, the Court regularly
shifts the burden of proof from the applicant to the Government in certain
particular circumstances. In Bouyid v. Belgium, 2015, the applicants
complained that they were slapped in the face by policemen in a police
station. It was undisputed that they had no bruises before entering the
station. Medical certificates, established soon after they left the station,
showed facial bruising. The Grand Chamber reiterated that it is well-
established approach to ill-treatment in detention to the effect that ‘where
the events in issue lie wholly, or in part, within the exclusive knowledge of
the authorities, as in the case of persons in custody, strong presumptions
of fact arise in respect of injuries occurring during such detention’. The
burden of proof shifted to the Government to provide a ‘satisfactory and
convincing’ explanation of how the bruising came about, which would
cast doubt on the applicants’ account. In the absence of such explanation,
the Court could draw inferences, which could be unfavourable for the
Government, inferences justified by the fact that persons in custody are
in a vulnerable position and the authorities are under a duty to protect
them.

In cases concerning conditions of detention, the Court acknowledges
the difficulties of gathering evidence while in prison, so that the applicant is
merely expected to provide an elaborate and consistent account of conditions
of detention following which the burden shifts to the Government to rebut
that account'.

12 Ananyev and Others v. Russia, 2012, §$ 121-130.
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In Baka v. Hungary, 2016, the applicant, a former judge of the Strasbourg
Court, alleged that his removal as President of the Supreme Court was
because of statements he had made criticising Government planning to
reform the judicial system. The Grand Chamber studied the sequence of
events leading to his dismissal and found that there was a prima facie case
in favour of his version of events. The burden of proof to show that his
removal was necessary in the context of judicial reform then shifted to
the Government since the reasons behind the termination lay within their
exclusive knowledge and had never been reviewed by a court. Having failed
to discharge that onus of proof, the Court concluded that his removal had
indeed been prompted by his expressed views and criticisms. The Court
will also shift the burden of proof to the Government where the evidence
reveals strong indications of racial discrimination®.

So shifting the burden of proof in this way, a common evidential
technique, reflects the realities of human rights litigation and the differing
strengths and knowledge of the parties and, more generally, the Court’s
objective to be fair and achieve equality of arms.

Shared burdens

The relatively recent judgment of the Grand Chamber in /K. and
Others v. Sweden demonstrates another tool — sharing the burden of
proof in accordance with the proofs accessible to the respective parties.
An TIraqi family complained that there would be a breach of Article 3 of

© D.H. and Others v. the Czech Republic, [GC] 2007, concerned allegations of racial
discrimination in the field of education with a high percentage of Roma children being
required to attend special schools of lesser quality. The Grand Chamber reiterated
that no difference in treatment based on, or to a decisive extent on, a person’s ethnic
origin was capable of being objectively justified in a democratic society. In the area
of racial discrimination, once the applicant had shown a difference in treatment, it
fell to the Government to show that it was justified. The Court went on to consider
whether the statistics of special school attendance were sufficient to constitute prima
facie evidence of discrimination. It took into account the nature of the allegations made
by a vulnerable community observing that it would be extremely difficult in practice for
the applicants to prove indirect discrimination without a shift in the burden of proof.
It concluded that the evidence was sufficiently reliable and significant, so as to give rise
to a strong presumption of indirect discrimination.
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the Convention if the family members were sent back to Iraq. The Grand
Chamber considered that the burden of proof of risk in such cases was
a shared one, the Court basing itself on standards developed by both the
United Nations High Commission for Refugees and the European Union.
On the one hand, the burden of proof remained on asylum-seekers as
regards risks relevant to their own personal circumstances. While taking
into account all of the difficulties an asylum-seeker might encounter in
collecting evidence and giving him or her the benefit of the doubt when
seeking international protection, an asylum-seeker has not discharged
that burden of proof until he or she provides a substantiated account of an
individual, and thus a real risk of ill-treatment upon deportation, in which
case the burden would shift to the Government to dispel any doubts about
that personal risk. On the other hand, the general situation in the country
of destination, including the ability of its authorities to protect against ill-
treatment, had to be established proprio motu by the competent domestic
immigration authorities, because they have full access to information
concerning the situation in other countries.

Adverse or negative inferences

If a respondent Government does not heed a request to provide
information/materials, the Court cannot force them to comply, but the
Court can — if the Government does not duly account for their failure or
refusal — draw adverse inferences'.

In the rendition cases, where the cooperating States had attempted to
maintain their involvement in a rendition program secret, the Court relied
heavily, in order to establish the facts, on well-attested circumstantial
evidence and adverse inferences drawn from the Government’s
behaviour®. The applicants claimed they had been handed over to the
CIA and sent to secret detention centres. The respondent Governments
denied any involvement. A flexible approach was employed by the Court
in evaluating the evidence before it. In the EI-Masri case, for example, the
Court reiterated that its approach to the distribution of the burden of proof
was linked to the specificity of the facts (an essentially secret rendition

4 Merabishvili v. Georgia [GC], 2017, §312.
> EIMasriv. the former Yugoslav Republic of Macedonia [GC], 2012.
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program), the nature of the allegations made (multiple allegations of
torture and incommunicado detention) and the Convention rights at
stake (Articles 3 and 5 being amongst the most important provisions of
the Convention). The Court considered that the mostly circumstantial
evidence (indirect, but multi-layered and sourced) adduced before it, by
and on behalf of the applicant, amounted to a prima facie case in favour
of the applicant’s version of events so that the burden of proof shifted to
the Government. However, the Government failed to provide a ‘satisfactory
and convincing’ explanation of how the events in question occurred or a
credible and substantiated rebuttal of the presumption of responsibility for
what had taken place. In addition, they had not provided the Court with
documents from the applicant’s file or sought to contest an expert’s report
to which reference had been made. In such circumstances, the Court drew
adverse inferences from the available material and the authorities conduct
and concluded that the applicant’s allegations were sufficiently convincing
and established beyond reasonable doubt'®.

Fact-finding

Where no national proceedings have taken place or when the facts are
contested by the parties, the Court may decide to carry out fact-finding
or take other investigative steps'’. In such a situation, it finds itself in the
uncomfortable position of a first-instance court with the responsibility
of establishing the relevant facts. The former Commission carried out
approximately 75 fact-finding missions, whereas the present Court has only
carried out approximately 20 missions. Most of the Commission’s missions
concerned cases about alleged extrajudicial killings, disappearances,
torture, and village destruction in southeast Turkey. Most recently, the
Court has preferred to conduct fact-finding closer to home by holding
witnesses hearings in Strasbourg in exceptional cases'. This option is

' In Al Nashiri v. Poland, 2014, an investigation report was requested by the Court
and refused by the Government. This was found to amount to hindering the Court’s
task within the meaning of Article 38 of the Convention so that the Court could draw
negative inferences against the Government (Al Nashiri, § 375).

17 Rule A1(1), Annex to the Rules of Court.

'8 For ex., Al Nashiri v. Poland, 2014, § 14; Husayn (Abu Zubaydah) v. Poland 2014, §
12; and Abu Zubaydah v. Lithuania, 2018 § 10.
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less costly and more convenient administratively. So while the Court has
relatively extensive fact-finding powers and has done so rather successfully
in the past, its current case-load (and the associated pressure on resources)
means that fact-finding missions and on-site investigations, successfully
deployed by the Commission, and during the early days of the Court, have
now become an exception, the Court preferring to reach conclusions on
matters of fact by placing the responsibility on the parties to produce the
evidence and by relying on adjudicatory techniques some of which have
been outlined above.

Conclusion

Its identity as a human rights court has directly dictated the Strasbourg
Courts approach to the adjudication of evidence. It has maintained its
pragmatic flexibility in defence of equality and fairness when assessing
evidence. This is an approach, which has also been proven useful when
examining matters, which purposely have taken place out of sight and in
secret. This mind-set lies at the heart of the Court’s approach to its search
for truth, and is one that is especially fitting for the evidentiary challenges
facing a human rights tribunal.



X.U. Iaoxncues™

[oKa3aTenbcTBa B pernoHasbHbIX cyAax
Nno npaBam 4YesioBeKa

O60CHOBaHHO OTMeYaeTCsl, YTO MPOLECC TOKA3bIBAaHUSA MIPENCTABIISET
co00il CepyLieBUHY CYAONPOU3BOACTBA, TAK KaK OCHOBHBIE IOPUAMYECKN
3HAUMMBble PeIIeHNs U AeNICTBI OCYILIeCTB/IAITCSA Ha OCHOBE COOMpaHs
U OIICHKM [OKa3aTelnbCTB, KOTOPble BAXKHBI IS MPUHATUS pelleHU
CYZIOM.

Opguoit  m3  Hambosee BaXKHBIX OCOOEHHOCTEN  IIOHMMAaHUA
IOPUANIECKONT ApPTYMEHTAlMM SIB/SETCS TO, KaK 3aKOH OIpefenseT
U TPOLENYPHO paccMaTpmBaeT [oKa3aTenbcTBo'. IIpoijeccyanbHbie
HOPMBI B MEX[IYHAapOJHOM IpaBe Pa3pabOTaHbl B MeHbILEil CTEleHI,
4eM B HAI[MOHAJIbHBIX IPABOBBIX CHUCTEMAX, YTO HOCTY>KUIO MPUINHOIN
HOSIB/IEHNsI He MOTEPSBIIETO0 CBOK AKTYa/[IbHOCTb YTBEPXK/EHUS, UTO
IpOL[eCC B MEXIYHAPOAHBIX CYaX OT/INYAETCS CBOEH IMOKOCTHIO U B
HEKOTOPOII CTereHN HeOPMaTbHOCTBIO.

Kaxk nsBectHO, EBpomeiickas KOHBeHI[ysI IO IIpaBaM desioBeka (anee —
KoHBeHIMsA) He ycTaHaBIMBaeT OCOOCHHBIX IIPABIJI B OTHOLICHNUN
mokasartenbcTB. Ecmu o6patutbes k Permamenty Eppomnerickoro Cyna no
npasaM uenoBeka (nanee — Cyir), TO MOYKHO OOHAPY>KUTb, YTO CYIECTBYET
PAT TIOTIOXKEHMIA, MMEIOIVX 3HaueHe J/i obecredeHns ero paborsl. Tak,
CT. 44A mpegycMaTpyBaeT 0053aHHOCTb CTOPOH COTpyAHMYATh ¢ Cymom
B XOfje ITPOM3BOJICTBA 10 [Ty, B YaCTHOCTY, B PAMKaX CBOVX ITO/THOMOYMII
NpeAIpUHNMATb TaKue fAeilcTBus, Kakue Cyp cOYTET HeOOXORMMBIMIL
Takass o06A3aHHOCTH  BO3/laraercss ¥ Ha  JloroBapuBaioLiyecs
rOCyAapcTBa, KOTOPbIE He AB/IAIOTCA CTOPOHOI IO ey, KOIZia IIofo0Hoe

* 3aBegymoouil OT/ENOM CyfeOHOI MPAKTUKM U IIpaBOIpUMeHeHus B VHcTHUTyTE
3aKOHOJATe/IbCTBA ¥  CPAaBHUTENIbHOrO IpaBoBefieHusA npu IIpaBurenbcrse
Poccuiickoit depepanun, panee — cynbsa Espomneiickoro Cyzia 1o mpaBaM 4enoBeKa,
IIpencenarens Koucruryumonuoro Cyma Asepbaiipkana, wieH EBpomeiickoit
KOMMCCHUM «3a JIeMOKPaTUIO Yyepe3 IpaBo».

! Cm.: Walton D. ‘Legal Argumentation and Evidence, The Pennsylvania State
University, 2002, p.15.
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COTPYAHMYECTBO siB/IsieTCs HeobxoammbiM. B Permamente Cygma ykasana
TaK)Ke BO3MOYKHOCTD IIPVHSATISL TIOOBIX Mep, €C/IU CTOPOHA He BBIIIOTHSET
ero ykasanuii (ct. 44B), mnn, kak nmpegycmorpeHo B cT. 44C PernmamenTa,
He IIPe[CTaB/IsAeT JOKa3aTe/IbCTBa M NHGOPMAIMIo 11b0 CKphIBaeT eé
IO INYHBIM MOTUBAM, VIV IHBIM 00pa3oM YK/IOHsAETCA OT 3¢ (HeKTUBHOTO
y4acTyisi B IPOU3BOACTBE IIO [Ey.

CnemyeT yTOYHUTb, YTO YINOMAHYTBIMM HOPMaMM IO CYIIECTBY
UICUEPIIBIBAETCSA KPYT PerTaMeHTMPOBAHHBIX BOIPOCOB [OKAa3bIBAHMA
Espomnerickum CypoM 1o mpaBaMm desioBeka. C yuéToM 9TOro 1je1ecooo6pasHo
obparutbes k npakTrke Cyfa U IOKasarh, KaK OH B TeUeHNUe MHOTUX JIeT
cospiaBas cBoy nopxoysl. Cyzi IIpy 9TOM BBIBOAVIT HEOOXO/[VIMbIE 3/IEMEHTBI
U3 VHTepmperaumu cT. 6 KoHBeHIuy, ogHOBpeMeHHO O06O0ramasich
OTPOMHOJI IPAKTHKOI ABYX CUCTEM IIpaBa — OOIEro ¥ KOHTVHEHTA/IbHOTO.

M3noxkeHHOE B L€IOM TapaHTUPYET OCYLIeCTBIIEHME IIPaBOCYANA
CyznoMm. OH yunTbIBaeT Tpe6OBaHMA CT. 6 $2 0 IPe3yMIILNY HeBHOBHOCTY,
COOTHOCA CBOJI IIOAXOJ C IPOYTEHMEM JAHHOTO (YHZAMEHTATbHOTO
IPUHLUIIA B €BPOIEICKOM KOHTEKCTEe, CYyThb KOTOPOIO — B BBICOKOM
TpeOOBaHMYM K YPOBHIO IIpeNbsABICHMA JOKAa3aTelbCTB U OpeMeHU
TOKa3bIBaHNsA, PACCMATPMBasA OHOBPEMEHHO IIPE3yMIILIVI0 HEBMHOBHOCTH
KaK IIPaBM/IO O TOJKOBAaHUM BCEX COMHEHMII B IIOIb3y OOBMHAEMOTO
B KaueCTBe B)XHOTO aclleKTa JI000il eBPOIeNCKOl HopucauKiuu. Bee
ucrnonbsyemple CyIoM 9/eMEHTBI: CTAaH/IapThl JOKa3bIBAHNUA, Pa3yMHbIe
COMHeHus, OpeMs [OKasbIBaHMA, INpe3yMIIMu IpaBa ¥ ¢akra —
3aMIMCTBOBaHbl 13 HAIIOHAJIbHBIX IIPABOBBIX CUCTEM M PasBUTHI
VM TIOC/IEOBATelIbHO Ha IPOTKEHUM [ECATKOB JeT. MBI He XOTUM
YyTBEp)X/JaTh, YTO BCE yKa3aHHbIE 3JIEMEHTBI O03aTeIbHO COBIIAJIAIOT
C TIOfIXOflaMMl HAIMOHAJIbHBIX CYZIOB, a >K€laeéM IIPOCTO IOLYEPKHYThb
OTCyTCTBME (HYHAMEHTA/IbHBIX IIPOTUBOPEUMNIL.

B coorBercTBuM ¢ KOHBeHIMelt rocymapcTBa 00s3aHBI IPOBOAUTH
pacciefoBaHne M cyfeOHOe  pa3OMpaTeNbCTBO  MOCPEACTBOM
CBOOOJHOTO NMCIONMb30BAaHNA JI0Ka3aTenbCcTB. Ilo MHennio Cypa, daxThl
YCTQaHAaBIMBAIOTCA B CIHPaBeIMBOM CyAeOHOM  pa3OupaTenbCTBe,
c cobmopenneM rapantuit mo cr. 6 Komsennum. Ilpym aTom BakHO
OpUIEp>KMBATbCA  OrpaHM4MBampIleil  ycMorpenne Cyga HTOKTPUHBI
YeTBEPTONl MHCTAHLMM U He IOAMEHATb paboTy HaIVOHAIbHBIX
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CYIOB, 3a JMCK/IIOYEHMEM C/Iy4aeB O4YEBUIHOTO INpouspona. IIpmHmMasn
IIPEMMYIIECTBO HAL[MIOHA/IBHBIX CY/IOB B BOIIPOCAX OLIEHKY JJOKA3aTe/IbCTB,
Cyn BMecTe Cc TeM yKasblBaeT, YTO B cuiy 4. 1 cT. 6 Konsenuun B ero
0053aHHOCTb BXOAUT NO/DKHAs IPOBEpKa IPeICTaBIeHNII, apryMEeHTOB
VI JOKa3aTe/IbCTB, BBIABMHYTHIX CTOPOHAMIA.

B pene Ireland v. The United Kingdom Cyn oTMeTWI, 4TO B OLieHKe
JI0Ka3aTe/IbCTB OH IpPMHMMAeT CTAHJAPT «BHE PasyMHOTO COMHEHVI».
Takoil CTaHHApPT /JOKA3bIBaHVS MOXKET C/IefOBAaTh M3 COCYIECTBOBAHMS
JIOCTATOYHO CV/IBHBIX, SICHBIX M COITIACYIOIVIXCSI BBIBOJOB /IMOO CXOXIMX,
HO He OIIPOBEPTHYTHIX IIPe3yMIIMil OTHOCUTENbHO (pakta. B arom
KOHTEKCTe ITIPJ TAaKOM IOBeIEeHN) CTOPOH [0Ka3aTelbCTBAa MOTYT OBITH
IPUHATHI BO BHUMaHue?.

B nocranosnenuu Avsar v. Turkey Cyp, ccbUIasch OJHOBPEMEHHO Ha
PaccMOTpeHHBIe MM paHee Jie/Ia, IONYEPKUBaeT 3HAYEHMe CyOCUANapHOTO
IPVHINIA, 10 KOTOPOMY OH He MOXeT Oparb Ha cebs pomb cypa
IepBOIl VHCTAHIMM IIpU ompefienieHnn (pakTos’. VICKTIOYeHreM Ciryxart
CTy4ay, KOIZla OOCTOATENbCTBA Jiela BBIHYXKHAIOT €ro IpeAlpUHIMATD
onpenenénnble feiictyuA. O6man nosunya Cyfa 3aK/I04aeTcss B TOM, YTO
3TO He €T JIeJI0 — IePeOLeHNBATD (PaKThl, yCTAHOB/IEHHbIE HAL[IOHA/IbHBIMU
CyfaMy, KOTOpble K TOMY >ke 00s3aHbI OLleHMBAaTh HOKasaTenbcTBa. Cyx
OJHOBPEMEHHO YKa3bIBaeT’, YTO OH He CBA3aH C BBIBOJAMI HALMOHA/IbHbIX
CYIOB, HO B OOBIYHBIX OOCTOATENIbCTBAX TPeOyIOTCA yOeauTeIbHbIe
JIOBOZIBI U Ha/IM4ye BaXKHbIX 9/IEMEHTOB IS OTCTYIUIEHUS OT BBIBOJOB II0
YCTaHOB/ICHHOMY HallMOHA/IbHBIMU CyilaMUl (aKTy.

B cBoeit IIpaKTUKe CYH IIpy NpMMEHEHUN CTaHapTa JOKa3bIBaHUA
06pamaeTCH K TOCTIVDKEHMAM IIPaBOBBIX  CHUCTEM. TaK, CTaHJapT
JTOKa3bIBaHUA, HCO6XO,IH/IMI)II7[ /1 BBIIIOTHEHVA IOPUAMYIECKOIro 6peM€HI/I,
3aBUICUT OT XapaKTepa paS6I/IpaTeHbCTBa! YT'OJIOBHO€ OHO MM T'Pa’KJaHCKOE.

TpeGoBaHueM A IPU3HAHUA OOBMHAEMOIO BUHOBHBIM SBILAIOTCH
JIOKa3aTeNIbCTBA BHE PasyMHBIX COMHEHMil. B 3TOM cilydae cTaHmapT
B/IUSAET Ha YOeXX eHMe CY/ell.

> Cwm.: Ireland v. The United Kingdom, 1978, §161.
> Cwm.: Avsar v. Turkey, 2007, §283.
* Cwm.: Klass v. Germany, 1993, §29-30.
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B rpasxgaHCcKOM Ipoliecce CTaHAAPTOM JOKa3bIBaHM A, HEOOXOAVMbIM
CTOPOHaM [jIf BBIIOJHEHMA IOPUIMYECKOTO OpeMeHM, SABIACTCA
JOKa3bpIBaHNUe, OCHOBaHHOe Ha OamaHce BepoATHoOcTeil. Cienyer
3aMeTNUTb, YTO CTAH[APT [OKAa3bIBaHMS «BHE Pa3yMHOI'O COMHEHMSI»
IpUMeHACTCA U APYTUMM MeXAYHapogHbiMu cymamu. [IpencraBiasaerca
BO3MO>KHBIM IIOBTOPHO COCIaThcA Ha jieno Avshar v. Turkey, B KoTopom
Cyn ykasan: Kora mpeiMeToM pacCMOTPEHN B HAI[MIOHATIbHOM CYy/ie yKe
ObI/IO aHAJIOTMYHOE YTOJIOBHOE JIeJI0 Ha OCHOBAHMU TeX XKe OOBMHEHNI],
clefyeT MMeTb B BUAY, YTO YLOMOBHO-IIPABOBAs OTBETCTBEHHOCTD
OTIMYAeTCA OT MEXAYHapOJHO-IIPAaBOBON OTBETCTBEHHOCTM IO
KouBeHINN, Ha KOTOpPYyH pacnpocTpaHsderca KommereHuusa Cyga.
OTBeTcTBeHHOCTb IO KOHBEHI[MM OCHOBBIBAETCA Ha €€ II0/IOKeHMAX,
KOTOpbIe IO/DKHBI TOJNKOBATbCA UM HPUMEHATHCA B Ienax KoHBeHnum
U B CBeTe INPMHINUIIOB MeXAYHapOZHOro mpaBa. OTBeTCTBEHHOCTb
rocygapctBa 1o KoHBeHLMM He crlefyeT WIyTaTb C IPaBOBBIMMU
BOIIPOCAMII VMHAVBUAYA/IbHON OTBETCTBEHHOCTM, pacCMaTpPUBAeMbIMU
HallIOHaJIbHBIMK Cyfiamu. B atom cmbicne Cyp He yCTaHaBIMBaeT
BUHOBHOCTbD 11160 HEBMHOBHOCTD KaKOro-1mbo nuna’.

B pmene Georgia v. Russia Cyn OCHOBBIBaJ CBOE pellleHNe He IIPOCTO
Ha IpeJCTaBJIeHHbIX CTOPOHAMMU JOKYMEHTaX, HO ¥ Ha IOKa3aHUAX
cBUJeTeNIel, 3ac/yllaHHbIX HemocpencTBeHHO CyloM B jule cCypei,
oTobpaHHBIX U3 cocTtaBa bonbmoii ITanater. B xofe cymanmsa on Taxoke
3allpOCUNI Y TOCY/lapCTBA-OTBETYMKA JONONHUTE/NIbHbIE [OKYMEHTBI.
IIpuHAB CcTaHJAPT «BHE PAa3yMHBIX COMHeHMit», Cyl OTMEeTHUJ, 4TO
OH He IIpecyiefioBal 1Lielb 3alMCTBOBAHMA IIOAXO/ja HAlMOHANTbHBIX
CYJOB, MCIONb3YIOUMX 3TOT CTAaHAAPT B PAcCMOTPEHMM YTOMOBHBIX
men. OcobeHHOCTH ero 3ajaun 1o CT. 19 KoHBeHIMM — rapaHTHMpPOBATh
coOmoleHne TOCylapcTBaMM  MX 00A3aTeNbCTB 1O 00eCIedeHmno
byHIaMeHTanbHBIX TpaB 10 KOHBEHINMM, YYMTBHIBATD OCOOEHHOCTU
HO/IXO7Ia K BOIIPOCY flokasbiBaHMA. CyJ IOBTOPUII €Il pas, 4YTO COIIACHO
XOpOIIO YCTAaHOB/IEHHOJ HPAKTUKE OKa3aTelIbCTBO MOXKET CIefloBaTh
U3 COCYIECTBOBAHMA [TOCTaTOYHO CHUJIbHBIX, SCHBIX M COITIACYIONMXCA
BBIBOJIOB IJIV OJMHAKOBBIX HEOTIPOBEP>KMMBbIX IIpe3yMIuii ¢pakTa’.

> Cwm.: Avshar, §284.
¢ Cwm.: Georgia v. Russia, 2014, $§86-94.
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B To >xe BpeMsa BHOBb IPUXOAMTCA IOAYEpPKHYTb oOpamenns Cyzna
K IIpaBy U IpaKTUKe rocyfgapcTs — uneHos Cosera EBpomnbl. B ux uncre
HAXOIUTCA CTAHAAPT primae facie, Kk koropomy Cyx o6paliaeTcs B pasHbIX
CUTYyallMAX, B TOM 4YMC/Ie TOIZjA, KOIZA MeXAy CTOPOHAaMU €CTb CIIOp
OTHOCUTENBHO camoro ¢akra. Cyzi XapaKkTepyu3yeT Ha3BaHHBIN CTaHAPT
KaK CTPOJIHYI0, IPABIONIOL00HYIO ¥ HEIPOTUBOPEUMBYIO Bepcuio. [pyroii
CTaHJapT, KoTopblili npuMeHserca CymoM, — OpeMms [OKa3bIBaHNA
U TIpe3yMIILUN.

B nene Merabishvili v. Georgia Cyn mocrapancs IpOsSCHUTb HEKOTOPbIE
aCIIeKTBI CBOETO MOAX0Ma. Bo-TIepBbIX, OH OTMETNI, YTO, KaK YKa3bIBaloCh
B penax Ireland v. The United Kingdom wn Cyprus v. Turkey, mo obmemy
npaBuny Cyn He NPOCUT Y CTOPOH BBIIONHATH OpeMsi HOKa3bIBaHMA,
IIOCKOZIbKY OH pacCMaTpyBaeT BCe MaTepyasbl, IpefCTaB/IeHHbIE
CTOPOHaMM, ¥ MOXXeT IpU HEeOOXOAMMOCTM caM WX 3ampocutb. PaHee
Cyn B mene Artico v. Italy yTBepKpmam, 4TO y Hero efyMHas IO3MINA,
IpVUMeHsieMasi KaK B MEeXXTIOCY/JApCTBEHHBIX [Ie/IaX, TaK U B PYTUX Jie/lax,
I7le OH OIMPA/ICs Ha KOHLemIuio O6pemenn aokaspiBanust’. Vuorma Cyx
IPU3HABAJL, YTO CTPOroe IpUMeHeHe IpUHIMIIA affirmanti incubit probatio
(TOT, KTO yTBep>K/IaeT, O/DKEH HOKa3aTh CBOE yTBEPIXK/IEHE), TO eCTh OpeMs
JIOKa3bIBaHNS B OTHOIIEHN OOBMHEHNS JIOKUTCS Ha CTOPOHY OOBUHEHNS,
KaK o0uienpuHaTas popMysa He BCerzia BBIIVLUT BO3MOXKHBIM, 0COOEHHO
TOT7Ia, KOT[a 9TO CBSA3aHO C KOHKPETHBIMM TPYRHOCTSMM [OKa3bIBaHMNS,
C KOTOPBIMM CTA/TKMBAETCs 3asBUTENb’. BO-BTOPBIX, OH BHOBb 0OPaTHIICA
K CTaHJAPTY «BHE Pa3yMHBIX COMHEHNIT», TO{YEPKHYB, YTO €I IPYMEHEHEe
MOXKET He COBIAJaTh C IIPAKTUKON MCIOIb30BAHNUS HAI[MOHAIbHBIMU
cymamu. CyJ CUMTAeT, YTO YPOBEHb YOeXK/eHNs, TpeOyeMblil /sl BHIBOJA,
HEOThEM/IEMO CBsI3aH CO CIennuKoil (HakToB, XapaKTepPOM 3asiB/ICHINs
¥ caMuM 1paBoM 110 KoHBeHImn.

Cyn  00OBIYHO  cCbUIaeTCs Ha  IpeACTaBeHHbIE CTOPOHAMM
JI0Ka3aTe/IbCTBA, OJHAKO OH He CBSI3aH C HUMM IIOTHOCTBIO U BIIpaBe
IOATBEPANTD VIV OIPOBEPTHYTb MX. BaKHBIM acCIIeKTOM MOAXOfA
Cypna, Ha KOTOpBIl OH ccbutaeTcss B Merabishvili v. Georgia, siBnsercs
cBO6OJHASI OIIEHKA HE TOIBKO IIPUEMIEMOCTH, HO ¥ LIEHHOCTH OT/{e/TbHBIX

7 Cwm.: Artico v. Italy, 1990, §30.
8 Cwm.: J.K. and others v. Sweden, 2016, §91-98.
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JacTell gokasartenbctBa’. B pene Nachova and others v. Bulgaria Cyn
IPOSICHUIL, YTO, He OyAy4u CBA3aHHBIM KaKUMU-TMOO IMpaBUIaMU IIPU
OlLleHKe I0Ka3aTe/bCTB, OH IPUJEP)KUBAETCSI CBOOOJHOI 9BOMIOLNUN
BCeX JIOKa3aTe/lbCTB, BK/IOYasl TaKye, KOTOpble BBITEKAIOT 13 (aKTOB
u npefcTaBaeHnit cropos. Cyy B 9TOM e IOCTaHOBJICHNY TOAYePKHYIL,
YTO J0KA3aTeIbCTBA MOTYT C/I€[OBATD 13 COCYIIeCTBOBAHNS JOCTATOYHO
CTPOTMX, SCHBIX M COIJIACOBAaHHBIX BBIBOJOB MWIM QaHA/JIOTMYHBIX
HEONIPOBEPXKUMBIX — mIpe3ymmnuii  ¢akrta. CreneHb  ybexpaeHNs
Heo6XofMMa /ISl JOCTVDKEHNSI KOHKPETHOTO BBIBOJA, U B CBSI3U C 3TUM
pactipenenieHne OpeMeHM [OKa3aTe/lbCTB HEOTHEM/IEMO CBSI3aHO
co cnenndukoit (akToB, XapakTepa YTBEPXK[EHMUs M TOrO, Kakoe
VMMEHHO IIpaBO 1o KOHBEHIMM HENOCPENACTBEHHO IO yrposoit'’.
[IpencraBisieTcsi, 4YTO TaKoe OTHOIIEHME IPUAAET OIpe/e/IéHHbII
COCTA3aTe/IbHBI XapakTep npuMeHseMbiM CymoM IpolLefypaM, e
cnymaHus nposopArcsas B bombmoit ITamare M B pefkmx ciydasax —
B Ilanare.

Koneuno, ucnonbzyemsie Cygom o61mye MpoLeayphbl Helb3sl CPABHUTD
C COCTA3aTENbHOCTBIO IIpoIlecca B OOIMX CyfjaX, YTO HEBO3MOXKHO
U He TPeAIIoarajoch npu ero cosganum. Bmecre ¢ tem Cyz cTtpemutca
rapaHTUPOBAaTh pPaBEHCTBO IIpaB CTOPOH, obecmeuyyBass ero Kak
3HAKOMCTBOM CTOPOH CO BCEMM MaTepyuajaaMM Jiela, TaK ¥ 0OOIOHBIM
KOMMEHTMPOBAHJEM BbI/IBUTa€MbIX apIyMEHTOB.

JJist mocTVDKeHMsT HajyIeXxalero 6ajaHca M B UTOTe CIIPABE/IMBOIO
pereHus npossisaeMas CyoM r'HOKOCTb B BOIIPOce OpeMeHN JOKa3bIBaHMA
3aKJ/II0YAEeTCA B €r0 CABUTAX, IIPY KOTOPBIX OHO IEPEXOAUT OT 3asBUTEIIA
K TOCYHapCTBY M HA000POT, B 3aBMCUMOCTI OT XapaKTepa jiefa ¥ IieJeit,
koropble Cyp mpecienyer. MoxHO obparutbesi k mpaktuke Cyga 1o
memaM, KacaromyMcs cT. 3 KouBennun. B Hux 6pemst Opoit TOXKUTCS Ha
3aABUTENA, OT KOTOPOTO TPeOyeTcs MpeCcTaBUTh IOATBEP>KAEHNS TOTO,
YTO OH OBUI IOfIBEPTHYT IBITKAM, 6€CUeIOBEYHOMY VM YHIDKAIOIIEMY
HOCTOMHCTBO oOpaljeHMio. B  coyuasx TIpefcTaBlIeHMAX TaKuX
JI0Ka3aTe/lbCTB OpeMs JJOKa3bIBaHMs CABUTAETCSA B CTOPOHY FOCYAApCTBa.
B orom cnyyae mosABIAeTCA Cepbé3HaA INPE3YMIILMA BUHOBHOCTU

° Cwm.: Merabishvili v. Georgia, 2017, §311-315.
10 Cm.: Nachova and others v. Bulgaria, 2005, §147.
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rOCYAapCTBa, KOTOpPOE [O/DKHO BBIABMHYTH [OKA3aTeNbCTBA WM, IO
KpaitHell Mepe, IPaBIoIof00HOe 00BsICHEHIE CBOEI HeBMHOBHOCTM .

JJaHHBII OpUMep CBUAETEIbCTBYeT O IPUMEHEHM) IIpaBuUIa
npe3yMmiuy, Kkorga ¢GakT IpU3HAeTCsl B CIydae  OTCYTCTBUA
JoKasaTenbcTB oOparHoro. Ilpesymnuum He Bcerma (QUIYpUPYIOT
OpM PAacCMOTPEHMM [IOKA3aTe/lIbCTB, HO MX MOXHO pas3felnTb Ha
HeoOs3arenbHble U oOs3aTenpHble. OHM MOIyT OBITH OCHOBaHBI Ha
JIOTMIKE, OIIBITE, BEPOATHOCTH, CIOCOOCTBOBATD ITOTHOCTBIO M/IV YaCTUYHO
CIIpaBe/IMBOMY pacIlipefle/IeHNIo O0Ka3aTe/IbCTB IPU MX PacCMOTPEHMUN,
CTYMY/IMPOBAHNIO CTOPOHBI, KOTOPOIL N3BECTHO NOKA3aTeIbCTBO, K TOMY,
4TOOBI IIPEICTAaBUTb €ro.

[Tpe3ymnuusi HEBMHOBHOCTHU sIBJIIE€TCSI 00sI3aTe/NbHON [O TeX MOD,
IOKa OHa He OyJeT mpeofoeHa [OKa3aTeIbCTBAMM BIHOBHOCTIL
[Tpaktka Cyfa HOKasbIBaeT, YTO IPE3YMIILUA CIOCOOHA CBUTATHCA
K CTOpOHE, IIPOTKB KOTOPOIT OHa paboTaeT, 0COOEHHO KOTfja HeOOXOAMMO
IPEACTABUTD JOKA3ATENbCTBA [/ OLIPOBEP)KEHST IIPe3YMIILIVIL.

I[Tpesymmiusa — 5To ompefeiéHHOe 3aKOHOM VTN CYA,eOHOI IIPaKTHUKOI
IIPaBUJIO, IO KOTOPOMY (aKT NMPU3HAETCA YCTAHOBJICHHBIM B OTCYTCTBHUE
ToKasaTenbcTBa NpoTuBHOro. Cyfi yMeno pacnopsApuiaca UM B Jene
Murzic v. Croatia, TIOFYepKHYB, YTO Ha/lM4Me JIMYHOTO IMPOCTPAHCTBA
B TIOPEMHOJI KaMepe MeHee TPEX KBafIpaTHBIX METPOB He BCeria O3Ha4yaeT
HapymeHue cT. 3 KoHBeHIIMM, XOTA U CBUJETENbCTBYET O IMPe3yMIIINI
TAaKOTO HApyLIEHWS, YTO MOXXeT ObITb OIPOBEPTHYTO APYTUMMU
apryMeHTaMM. B mocTaHOB/IeHNY OIPeNeNA0TCA IPUHIUIIBI M CTAHAAPThI
1o cT. 3 KoHBeHIIMN OTHOCHUTENIbHO JOMYCTMMOTO MUHMMYMa JTMYHOTO
IPOCTPAHCTBA MHOTOJIIOHOV TIOPEMHOI KaMephI'Z.

XodeTcst f06ABNUTD K CKa3aHHOMY, YTO BOIIPOCHI BEPOSITHOCTI 1 OpeMeHN
JIOKa3bIBAHNS COCTABIISIIOT CePALIEBIHY Pa3peLIeHVIsI 1e/T O IIPEJOCTaBIeHIN
yOexXmIIia i B 9TOM OTHOIIEHVN [TPeACTAB/ISIIOT MHTEPeC [e/Ia, paspeléHHbIe
Cymom: EG. v. Sweden w J.K. and others v. Sweden (23.03.2016, 23.08.2016).
BaKHBIM B 9TUX Je/laX IIPENCTAaB/IsAETCS BO3MOXHOCTb oueHkn Cynmom
¢daxroB ex nunc, To ectb Cyl NIpUHMMAaeT BO BHUMaHME VHGOPMALNIO,

U Cwm.: Selmouni v. France, 1999, §87.
12 Cm.: Mursic v. Croatia, 2016, §116, 136-145.
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KOTOpasi He ObUIa M3BEeCTHA B/IACTAM IPU paccMOTpeHuu femna. OpHaKo
ectb 1 BospaxeHus. Cygabsa ECIIY [I. Papapannu cunrTaer Takylo IO3ULIO
Cypga 11o orjeHKe (haKTOB IIPOOIEMATUYHOI C TOYKM 3PEHMA HAL[VIOHAIbHOTO
mpasa u npasa Espomnerickoro Corosa.

[TocrenoBarenbHO oTMeYas, 4TO CT. 6 KoHBeHIMM He TpebyeT Kakmx-
760 MPaBIII O JOKA3aTe/IbCTBAX — 9TO BOIPOC IpefMeTa PeryIpOBaHIs
HaumoHanbHoro npasa, Cym B piene Van Mechelen and others v. The
Netherlands yxasanm, 49TO HONMYCTMMOCTb HOKa3aTeNbCTB €CTb BOIPOC
HAI[MOHA/IbHOTO IIpaBa ¥ HAlMOHA/IbHbIe CYAbl MO/DKHBI OLlEHVUBATH
HperbsBIeHHbIe UM JoKasarenbcTBa'. Cym U paHee BBICKa3bIBa/l TAKYIO
HO3MUIINIO0, KOTIa CTOTIKHYJICS C IPO6IEMOIT COBMECTUMOCTH TPeOOBaHMIA
CIIPaBe/INBOrO CyAeOHOro pasbuparenbCTBa 1O CT. 6 U MCIIOIb30BAHMS
JI0Ka3aTe/bCTB, MOTyYeHHbIX He3aKOHHbIM mmyTéMm. [Ipaktuka Cypa mo
JAHHOMY BOIIPOCY TOCTOSIHHO Pa3BUBAETCSI, KOPPEKTUPYETCS I, [yMAETCs,
OyZmeT MMeThb IPOO/DKEHIE.

Omna 6epét Hauano ¢ gena Schenk v. Switzerland, rne Cyp ykasa, 4To He
MOXXeT UCKTIOUNTD in abstractio JOIMyCTUMOCTD TAKOTO POJia JOKa3aTe/IbCTB
Y1 JOJDKEH OLIeHUTD, OBUIO /N CyAeOHOe pa3bypaTe/bCTBO CIIPaBeINBbIM .
YerBepo cygeit B 0ocoboM MHeHVUM ykasamn: «Hu ofyuH cyp He MOXeT, He
HaHOCA yliep6a HajileXalleMy OTIIPAaB/ICHUI0 IPaBOCYANS, ONMPAThCs Ha
JI0Ka3aTe/IbCTBO, KOTOpPOe OBbUIO IIOTy4eHO He TOJbKO HeCIPaBeIMBBIM
nyTéM, HO M B IIEPBYI0 OYepellb HEe3aKOHHO. Eclu OH Tak IOCTymaer,
cye6HOe pa3b1paTe/IbCTBO He MOXKET CYUTATHCA CIPABEIBBIM IT0 CMBICTY
KonBennym»'®. Amamms paccmarpuBaemoro pemennsa Cyma IpUBOAUT
K BBIBOJY O TOM, YTO HapylleHMe cT. 6 KoHBeHIMy He OyeT ycTaHOBJIEHO,
ec B OCHOBY OOBVHEHMsI KPOMe «IIOPOYHBIX» [JOKA3aTe/lbCTB He OYHyT
TIOJIO>KEHBI JOITyCTHMBIE OKa3aTeTbCTBA, VIV YTO JJIA LieJIeli CIIPaBe/INBOrO
CyfeOHOro pa3bupaTeNbcTBa OOBMHEHNE HE MOXeT OCHOBBIBATbCA
VICK/IIOYMTE/IbHO Ha HE3aKOHHO IOJTyYeHHbIX J0Ka3aTeIbCTBAX.

?)aMeTI/IM, qTO EBpOHeﬁCKaH KOMMCCHA IIO IIpaBaM Y€JIOBEKa, KakK
n CYJI, HECMOTpPsA Ha HECOOTBETCTBUE KOHBeHHI/II/I HPI/IMEHéHHbIX

3 Cwm.: Van Mechelen and others v. The Netherlands, 1997, §50.

4 Cwm.: Schenk v. Switzerland, 198,. §46.

> Ibid. Joint dissenting opinion of Judges Pettiti, Spielmann, De Meyer and Carrillo
Salcedo).
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rapaHTUIl B HAIMOHA/IbHBIX IPOLEAYPaX, ICXOAIA Y3 9BOMIOLUY BCETO
cyme6HOrO pasdmparenbCcTBA, pacCMaTpuBasi ero Kak CIpaBeinBoe’s.
BeiBumit mpepceparens Kommccum Credan Tpekcenb cumraer, 4TO
TaKas TEHJEHIVsA He MOIJIa ObITb BCTPEYEHA C Y[JOBIETBOPEHMEM, KOTZia
IpeANoYTeHe OTHABAJIOCh He IPOBepKe COOIOfIeHNA KOHKPETHBIX
rapaHTUil, a MX COOTHOIIEHNIO C OOIIMM IIPaBOM Ha CIIpPaBe/IMBOE
cynebHoe pasbmparenbctBo. OH mmomaraer, 4to u otka3 Cyzma MMeTb
HpOO6/IEMBI € ZOIYCTUMOCTBIO JOKA3aTe/IbCTB HEJIb35I CYNTATH OMTHOCTDIO
HEOOOCHOBAHHBIM.

PaccmarpuBaeMblii BOIIPOC He TONMBKO SIB/ISIETCS OZHUM U3 CaMBIX
CIIOPHBIX B IIPOLIECCYa/IbHOM IIpaBe, HO ¥ CBsI3aH C HEOAVMHAKOBBIM
IIOXO/IOM B Pa3HBIX IIPABOBBIX CHCTeMaX. JJO/DKHBI OBITh SICHBIE ITPeieIbl
IOMYCTUMOCTH 0Ka3aTeNbCTBA, IIOJIy4eHHOro B HapylueHne Kouseniun'.
YnomsanyTslit nopxop Cyfa crCTeMaTHYeCKy COBEPIIEHCTBOBAJICSA — TaK,
B pente Khan v. The United Kingdom 3asBuTenb 6bUI OCY>K/EH 32 TOPIOBIIIO
HApKOTMKaMJi Ha OCHOBAHMM J{OKA3aTe/IbCTBA, HE3aKOHHO IIO/TYYEeHHOTO
HOMMIVENl C MCIONb30BaHMEM IPOCAYIIMBAOINX ycTpoiticts. Cyp
HpUIIéT K BBIBOAY O HapyuleHun cT. 8 KoHBeHIMM BBUAY OTCYTCTBUS
3aKOHOJATe/IbCTBA, PETYIMPYIOLIETO MCIOIb30BaHNE TAKUX YCTPOVICTB.
OpnoBpemenHo Cyj IOCYMTaN, 4YTO JCIIONb30BaHME HAa3BAHHOIO
JI0Ka3aTe/lbCTBA He IMIIJIO 3asBUTEIA IIpaBa Ha CIIpaBelllnBoe CyfiebHOe
pas3bMpaTeNIbCTBO, YKasaB, YTO HE3aKOHHO IOMYYeHHbINI MaTepuan ObuI
II0 CyIIECTBY efMHCTBEHHBIM [OKa3aTelbCTBOM. MEXAY TeM, KOrfia HeT
pUCKa HEHaJE&KHOCTU MIM HEeOCTOBEPHOCTM TAaKOIO HOKa3aTelbCTBa,
HeOOXOAVMOCTh B HAINYMM [PYIUX [OKAa3aTelbCTB CYILIeCTBEHHO
camkaetcss'. IlpencTaBisieTcss BaXHBIM BONPOC O TOM, MOXKHO JIM
cynebHOe pa3b1paTeIbCTBO PaCCMATPMUBATD KaK CIIPaBe//IMBOE, CTIN OBIIO
VICTIOTIb30BAHO JIOKa3aTe/IbCTBO, IONy4eHHOe He3aKOHHbIM myTéM? OnHu
apTYMEHTBI COCTOSIT B TOM, YTO CIIPAaBeIIMBOCTD B KOHTeKcTe KOHBeHIun
HOfjpa3yMeBaeT IPUBEPXKEHHOCTh BEPXOBEHCTBY IIpaBa Ui HEBO3MOXXHO
TOBOPUTb O CIpaBeIMBOM CyfeOHOM pas3byparenbCcTBe, €CIM OHO

1 Cwm.: Choudhary v. The United Kingdom, 1998; Ash v. Austria, 1991; Stanford v. The
United Kingdom, 1994.

17 Cm.: St. Trechsel with the assistance of S.I. Summers. ‘Human Rights in Criminal
Proceedings, Oxford University Press, 2007, pp. 87-88.

18 Cm.: Khan v. The United Kingdom, 2000, §37-38.
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CONPOBOX/]A/IOCh HApyLIeHNeM 3aKOHA. [lpyrad mosuums B TOM, 4TO
TEPMUH «CIIPABEIMBOCTb» B KOHTeKCTe KOHBEHIMM — 9TO coOmoeHne
BEPXOBEHCTBA IIpaBa, IIPEAIIONATalOler0 YBa’KeHMe IIpaB YelOBeKa,
npegycmoTpeHHbIX KonBenunmeit. CrpaBegmBocThb 1o cT. 6 KoHBeHnn
IpeArnoaraeT Kak cOOJIOfieHNe 3aKOHHOCTY, TaK UM YBaKeHUe IIpaB
Je/10BeKa.

Xorenocp 6bI TaK)Xe BKpaTije OCTAHOBUTHCS Ha TPEX MMOCTAHOBIIEHMSX
Cyna, KOTOpble HEHOCPECTBEHHO CBA3aHBI C IPebIAYLINM aHAIN30M.
Tak, e/ IpoaHanM3NpoOBaTh apryMeHTh B moctaHosneHnu Cyzna B fene
Bykov v. Russia'® i apryMeHTBI Cyfieil, OCTaBIIMXCA IIPY 0COOOM MHEHNH,
MOXXHO CKa3aTb, YTO MMEIOTCS OCHOBHbIE TPU 9/€MEHTa, IOJJIeXAINX
Y4€TY IIpY OLieHKe BOIPOca 00 MCII0NIb30BAHNUY TOTyYeHHbIX He3aKOHHBIM
HyTéM [O0Ka3aTeNbCTB: HalaM4Me MPOLeCCyanbHbIX TAPAHTHI, Ka4eCTBO
paccMaTpuBaeMOro JOKa3aTe/lbCTBa M BAXXHOCTD €T0 AJIA OCY>KIACHU.

I pyrue paccmorpennsie bonmbioit [Tanaroit gena — Jalloh v. Germany®
u Gafgen v. Germany” — uHTepecHbI TeM, 4To Cysi BHOBb 06paTmicsa
K QyHIaMeHTaTbHOMY BOIIPOCY YTOMOBHOTO IIPOIlecca — JOMYCTUMOCTHI
ToKasaTenbCTB. VI 9T0 HecnmydaliHo. VIMEHHO OT €ro pemeHums MOXKeT
3aBJICEThb ITTABHBIM 00pa3oM OCY)KJIeHMe MV ONIpaB/jaHue 0OBUHAEMOTO.
HaxoxpeHne HapyuleHMA STOTO IIpaBa IIOPONl PAaBHOCKM/IBHO TOMY,
9TO MEX/JYHAPONHBI OpraH CKa)KeT: JMI0, YbM IpaBa HapYIIEHbI,
He0OOCHOBAHHO OCYXKJICHO.

Cyn HEOXOTHO WAET Ha 9TO M IIOBTOpseT (QOPMYITy, 4YTO €ro
3a/ladya He pellaTb BOIPOC O IpPUEMIEMOCTM IIOKa3aHMil CBUAETeN,
a CKopee OIIpefie/nTb, ObUIO /U CyAeOHOe pasbMpaTeNbCTBO B IETIOM
cripaBe/IMBBIM. [IpMHMMas BO BHUMaHMe pasnuuue OOCTOSTENbCTB
BCeX TPEX HA3BAaHHBIX JIe/, 3aMeTUM, 4TO ecmu B aene Bykov v. Russia
Cyp ykasan Ha He3aKOHHOCTD UCIIOJIb30BAHNUA CEKPETHOTO HAOTIOfleHNs
C TOYKM 3peHUs CT. 8, HO Ha COOMIoeHe TapaHTUil 1Mo CT. 6, TO B Jiee
Jalloh v. Germany on mpumén k mHOMy BbiBOAY. Ilo Muenmuio Cyna,
IPMMEHEHHBII MEeTOJ, U3B/IeYeHUs HapKOTMYECKOTO BellecTBa U3 Tenla
3asABUTENA He 3allpelléH IO HallOHa/JIbHOMY IIPaBY, HO IPOTUBOPEUMII

¥ Cm.: Bykov v. Russia, 2009.
2 Cwm.: Jalloh v. Germany, 2006.
21 Cm.: Gafgen v. Germany, 2010.
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Tpe6oBaHMAM CT. 6 KOHBEHINMM, IIOCKONBKY IOKa3aTeIbCTBO OBIIO
HoJTy4eHo B HapyuleHue cT. 3 Kousennumn. B nene Gafgen v. Germany Cyn
IPUHSAI BO BHUMaHME KOHKPETHbIe OOCTOATE/IbCTBA fle/a, TP KOTOPBIX
HEeVCK/TIOUeHVe HAllMIOHA/IbHBIMM CY/JaMU I0Ka3aTe/IbCTB, IIOJTyYeHHBIX Ha
OCHOBe [IPU3HAHNS, JOOBITOTO OCPEICTBOM OeCue/IOBeYHOro 00 paleHus,
He OKas3a/Iil BIMAHNA Ha OCY)K/JeHJe JMIM HaKasaHMe 3asBUTENA, VIV Ha
001110 CIIpaBeIMBOCTD CYeOHOro pasbupaTenbCTBa.

B TO Xe Bpemsa Bo Bcex Tpéx pgenax Cypm pasfenna CBOM ITOAXOJBL
OT/IeNIbHO OOCYAMB BOIPOC IPUBWUJIETUI HECBU/IETE/IbCTBOBAHMS IIPOTHB
cebs KaK TapaHTUIO CIPaBe/IMBOIO CyAeOHOro pas3buparenbcTBa. XOTA
YIOMSHYTble IpaBa — XPaHWUTb MOTYaHUE U He CBUJETEbCTBOBATH
npotus cebst — He npenycMoTpens! B KonBenunu B ormnune ot Ilakra
0 TPOXJAHCKUX M NOMUTUYECKUX TpaBax (cT. 14 §3), TeM He MeHee OHU
IpOYHO BoIM B pakTuky Cypa, HaunHas ¢ sena Funke v. France®. [lanee
B menax John Murrey v. The United Kingdom® u Saunders v. The United
Kingdom® Cyp THpoOsCHWI OT/elbHble 9T€eMEHTBl paccMaTpyBaeMbIX
npuswiernit. Tak, IeHHOCTDb MOCIEHET0 13 Ha3BaHHBIX IIOCTAHOBJIEHNI
Cyma — B Ompefe/ieHNI TaKMX acCleKTOB, KaK IPOLEAYPHI, B KOTOPHIX
IPUMEHSIOTCS TIPUBUJIETUM, CaMyl TPAHUIIBI HPUBWIETMII U, HaKOHeL,
Cy4an UX 3aOBeHs, KOI/ja IIPUBIUIETUY OTMEHSIOTCS.

B 3aBepuieHme XOTe/OCh HECKONBKO CJIOB CKasatb u 00
VICIIO/Ib30BAHUY TAHBIX aT€HTOB MU CEKPETHBIX METOJOB C/IEJICTBIS,
KOTOpBIe CaMi II0 cefe He HapyLIAOT IpaBa 4YeJlOBeKa M IPAaBO Ha
CIIpaBeJINBBIN CYJI, €C/IV UMEIOT SICHBIE [IPeIebl U HajIé)KHble TAaDAHTUN.
[Tpaktuka Cyga HaXOAUTCA B IIOCTOSAHHOM Pa3BUTUM M YTOYHEHUU
OT/IE/IbHBIX 9IEMEHTOB, XOTS OIpee/IEHHbIe KPUTEPUU BbIPAOOTAHBI.
Tax, B mene Ramauskas v. Lithuania Cyp BbICKasal NO3UIUIO, YTO,
eC/IM HaLlMOHA/IBHBII CY/| HPUAET K BBIBOAY, YTO JIMIIO IIOJCTPEKANIOCh
K COBEpIIeHMIO IIPeCTYIIEHNs, BCe J[OKa3aTebCTBA, IIOTyYEHHbIE
B pe3y/IbTaTe IOJCTPEKAaTeIbCTBA, [JO/KHBI OBITH ICK/TIOYEHBI I He MOTYT
JICIIONIb30BAaThCA B fiene®’. Takye MoKa3aTeabCTBa Helb3s UCI0/Ib30BaTh,

22 Cwm.: Funke v. France, 1993.

# Cwm.: John Murrey v. The United Kingdom, 1996.
2 Cwm.: Saunders v. The United Kingdom, 1996.

%5 Cwm.: Ramauskas v. Lithuania, §113-135.
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€Cnu CHIeACTBUE HE PaCIoJarajo JOCTaTOYHOM IPaBOBOJl OCHOBO
IPUMEHEHHBIX METO[IOB paccilefloBaHMA U aJeKBaTHBIX TapaHTUIL.
Haxkonen, Cyp Bcerga oleHuBaeT, ObIIO JIM TaKoe JOKa3aTelIbCTBO
e[IMHCTBEHHDIM /ISl IPY3HAHNA JIM1a BMHOBHBIM.

Xorenoch 651 TaKXKe MOAYEPKHY T, YTO IIPUHIINIIBI, KOTOPBIE JOKHBI
IPUMEHSATbCSI B CIy4asxX, KOIZA CBUJETeNb OOBMHEHNS OTCYTCTBOBAII
B CymeOHOM TIIpollecce, M 3asBJI€HMA, CHeTaHHbIE MM paHee, ObUIM
[OMyIeHbl B KadeCTBe JIOKAa3aTe/NbCTBA, OOOOILIEHBI ¥ yTOYHEHDI
B IIocTaHOB/IeHNAX bornboit [Tanarel no genam Al-Khawaja and Tahery v.
The United Kingdom?® u Schatschaschwili v. Germany?.

Bce ynomsnytbie paccmorpenHble CyloM BONPOCHI HOKasbIBaHNA,
a TaKXXe Te, KOTOPble B PaMKaX OJHOJ CTaTbU, €CTECTBEHHO, HEBO3MOXXHO
OCBETHTD, CBA3AHBI C TOV PyH/IaMEHTATbHOI POIBI0, KOTOPYIO IIPOJJO/KAET
UTrpaTb MHCTUTYT J[IOKa3blBaHUSA B COBPEMEHHOM MEX/YHAPOIHOM
U HallM'OHA/IbHOM IIPaBOCY .

% Cwm.: Al-Khawaja and Tahery v. The United Kingdom, 2011.
¥ Cwm.: Schatschaschwili v. Germany, 2015.



AnckyccmoHHana naHenb 3: [loka3aTenbcTBa
B MeXXAayHapopHoi yronosHoum octuyum / Panel 3:
Evidence in International Criminal Jurisdiction

B.P. Tysmyxameoo6*

[oKasaTenbcTBa B MeXAyHapoAHoOMN
YrosioBHOM I0CTULNN

B paboTe maHHOI CeKUMYM MPUHSIN YYacTHe SKCIEPTHI, KaXKABIl U3
KOTOPBIX MOYKET IIOXBacTaTh BHYMIUTENbHBIM IOCTY>KHBIM CIVCKOM.
[TpumeuatenbHoOit  0COOEHHOCTBIO  TpodeccnoHanpHOi  Ouorpadun
KaXXJIOTO M3 HUX SIBNISETCS COYeTaHUe OMbITa IOPUAMYECKON PabOThI
B HaLIOHAJIBHOI U MEXIYHAPOJHOM IOPUCAUKINAX.

Vsitn Bornomu ciryskun cyppéit Bepxosubix Cymos [lloTmanmum, a Takske
cynbéit Mexpynapongaoro Tpubynana OOH mo 6siBiueit FOrocmaBum.
OH HEOJHOKPAaTHO HAa3HAYAJICA B BBHICIIYIO AIle//IALMOHHYI0 MHCTAHIIO
IIOT/IAHACKON IOPUCAUKIVIN, ABAAETCA OPUTAHCKUM YIOTHOMOYEHHBIM
10 HaOJIOfIEHNIO 32 ONepaTMBHO-PO3BICKHON HeATENTbHOCTDIO, YIEHOM
opuranckoro TajfHOro coBera.

[Turep Kpemep BO3ITIaB/sI CEKIINIO OOBMHUTENEN B alleILMOHHOM
nponsBoacTBe MexyHapopHoro TpubyHana mo 6siBuieit FOrocmaBum
(MTBIO) u 6611 3aMectuTeneM Imasuoro o6suaUTENs MTBIO. [To TOro on
6b171 PpenepanbHbIM IpokypopoM Kanaast u pykoBoant OTHeIoM BOEHHbBIX
HIpecTYIJIEHNII 1 MPeCcTyIUIeHNII NPOTHUB YeJIOBEYHOCTY MIMHUCTEpCTBa
roctuiuy Kanajmsr.

* Cyppst ad hoc Espomnerickoro Cyza o mpaBaM 4enoBeka, WwieH Komurera nmporus
IIbITOK, KaHAMAT I0PUAMYECKIX HayK, IIpodeccop, 3acmy>KeHHbIi 'pucT Poccuiickoit
Depepariiy, paHee — Cy/AbsA IIepBoii MHCTaHIMU MexxayHnapogHoro Tpnbysana OOH
o Pyanpie, cynba Ane/iAIOHHOI aIaThl MeXXAYHAPOJHBIX YTOJIOBHBIX TPUOYHAIOB
OOH mo Pyanpe n no 6wiBeit FOrocnasnn.
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Kum6epmm ITpoct B Hauane 2018 ropa 6b1a n3bpana cynbéii mepBoit
MHCTaHIVMM MexayHapogHoro yronoBHoro cyma (MYC), a paHee oHa
Obl1a YIIOTHOMOYEHHBIM 110 3alUTe IpPaB JIMI, BHECEHHBIX B CIIMCKU
pesomormamu  Coseta besomacHoctm OOH o ca#kumax mnOpoTus
«VcmaMmckoro rocygapctBa» u «Anb-Kangpl», Bosrnasnana CeKkpeTapuar
[Tpesupenta MYC. Kumbepnu IIpoct Tarcke Obira cynnéin ad litem
MexxgyHapopHoro TpubyHanano osiuieit FOrocimaBum, anpesx/e 3aHuMana
OTBETCTBEHHbIE TO/DKHOCTY B MuHmcTepcTBe IocTuimy Kanazsr.

VBana XpmmrukoBa siBjstercs IIpesupentom CrielpabHOrO TprOyHasIa
1o J/IuBany. [lo HasHadenus B TpubyHan oHa ObUTa CyfIbElT OKPYXKHOTO, 3aTeM
alle/UIAIMOHHOTO ¥, HaKoHel, BepxosHoro cyma Yemckoit Pecry6mmki.
Joxrop XpiIn4KkoBa BbICTyTIa/Ia B Ka4eCTBe 9KCIIEPTA B Psfie MEXKTYHAPOIHBIX
IIPOEKTOB, B TOM 4Mciae IpoBopuMbIx mofi arupoii Cosera EBpombl
u EBporneiickoro Corosa 1o TaKyM HaIIpaB/IeHMAM, KaK 3all[iTa IIpaB 4e/loBeKa,
IpeloTBpallleHyie OTMBIBAHVIA JieHeT 11 (PVIHAHCUPOBAHNSA TeppOpU3Ma.

B pamkax puckyccuy 6pl1a IpeAIpUHATA HOIbITKA C Pa3HBIX CTOPOH
C Y4€TOM OIIbITa YYaCTHMKOB PACCMOTPETH C/IEAYIOLIVIE TEMBI.

Bo-niepBpIX, 9TO IpUMeHeHMe CTPOIMX MPAaBWI IPUEMIEMOCTH
JIOKa3aTeIbCTB, KOTOpbIe IIPeROTBpAlal Obl HOMYCK HEKauyeCTBEHHBIX,
HeHa/&KHbIX, a TO M ITOIPOCTY CHhabPUKOBAHHBIX «(PaKTOB» U «CBUJIETETIHCTB.

BO-BTOprX, BO3JIOKeHMEe OOJIbIIEro 6peMeHI/I OTBE€TCTBECHHOCTU 3a
IIOATBEPXKACHNE Ka9€CTBA JOKa3aTe/IbCTBa Ha CTOPORY, €TO ITPENCTAB/IAIONIYIO.

B—TpeTbI/IX, pasBuUTHE M HapalIBaHe BO3MO>KHOCTE MEXITYHApOOHDBIX
CYH€6HI)IX I/IHCTaHIlI/I]?I I10 BBIABJ/ICHNIO 1 YCTAaHOB/ICHIUIO (baKTOB.

B-4eTBepThIX, YyCTAaHOBJIEHME TIPMOPUTETa MEXKJY IpOLEefypaMu
PaccMOTpeHNMsI MeXKTOCYAAPCTBEHHBIX CIIOPOB, VIHAMBUAYAIbHBIX )Ka/m100
Y MEXTYHaPOIHOTO YTOJIOBHOT'O CY[JOPOM3BOJCTBA ITO JIEJIaM, OCHOBaHHbBIM
Ha (akTax M COOBITMAX, ONMM3KNUX IO BPEMEHU, IPOCTPAHCTBY M KPYyTry
3aTPOHYTBIX /1. VI B CBA3Y C 3TUM BayKHBI BOIIPOCHI YIIPAB/IeHN A CUTyallyeit
CTAJIKMBAIOMIMXCA WIM KOHKYPUPYIOIIMX IOPUCOMKILMIL, a TaKke —
B Ufieasie — NOCTVDKEHNA TapMOHMM NIPaBOBBIX MO3MUIINIA, BbICKa3bIBa€MbIX
Pa3IMYHBIMU MEKIYHAPOJHBIMY CyIeOHbIMY IHCTAHIVIAIMIL.

Hy wu, B-mATbIX, 06WWII BOIpPOC MOATOTOBKY, OOpPa3sOBaHHOCTH
Y IPOCBELEHHOCTY MEX/JYHAPOJHBIX Cy/iell KaK yCIOBUA VX TOTOBHOCTH
OTJIeNATh 3ePHA OT IJIEBeN IPpK paboTe ¢ OKa3aTeTbCTBAMIA.



I. Bonomy*

Evidence Before International Courts and Tribunals:
Distinct Fora, Similar Approaches

At the outset, I would like to thank the International and Comparative
Law Research Centre and the Russian Arbitration Centre for inviting me to
participate here and for their generous hospitality.

It is important that, in spite of the political tensions between states
throughout the world, experts in international law and procedure continue
to work towards building an authoritative and respected international
justice system.

I am grateful to His Excellency Aniruddha Rajput for setting the agenda
for our Workshop in his Keynote Address so eloquently.

I agree entirely with the view expressed in the Keynote Address that
greater clarity about the rules and principles of evidence that are applied by
international courts and tribunals will do much to enhance the authority
of the International Justice System. The magnitude of that task cannot be
overemphasised. This Workshop is a significant, but inevitably small step
along the way.

I agree also that the experience of international criminal courts and
tribunals has much to contribute to this debate, not least because they have
advanced systems for handling evidence, both oral and documentary.

However, I suggest that the first step that must be taken, is to identify
and address the faults and weaknesses in each of the tribunal systems that
exist at present, to ensure that these are removed and not carried forward.
That would involve stating principles and rules to establish the practices and
procedures that are most likely to produce fair and expeditious hearings
before the whole range of international tribunals.

* Retired judge of the Court of Appeal, previously — judge in Scotland and at
the International Criminal Tribunal for the former Yugoslavia, Scotland’s senior
prosecuting counsel.
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I now want to mention some faults and weaknesses in the international
criminal justice system, the system with which I am familiar. In doing so, I
express only my own personal opinion.

1. The first one is that the common law adversarial system of conducting
proceedings is not well suited to the conduct of war crimes trials of the nature
of those, conducted since 1995. That system leaves control of the proceedings in
the hands of the parties, i.e. the prosecution and the defence. The volume and
complexity of the evidence involved in these cases is such that it is not realistic to
explore every detail of the evidence in court in real time, leaving it to the parties
to conduct their live examination and cross-examination of witnesses as they
wish. The generous time-limits of some of the rules of procedure can contribute
to the impression of a general lack of urgency in the conduct of proceedings.

There are also other reasons why the adversarial system is not ideal for
international proceedings. It is not a feature of the majority of legal systems
in the world, and so most lawyers are not familiar with it in practice. The
concept of cross-examination can seem strange to witnesses from, for
example, the former Yugoslavia, and many witnesses found the aggressive
way, in which accusations that they were lying in their evidence were put to
them, very offensive and very upsetting. It was as if the battlefield had been
brought into the courtroom.

I have a number of thoughts on how to deal with this. The first is to put far
greater control of the proceedings in the hands of the judges. A proactive form
of judicial case management is required. That immediately raises the question
of the identity of the judges. Ideally, in the criminal law field, senior judges with
practical experience of the conduct and management of lengthy and complex
criminal proceedings should be appointed. It has been a feature of international
criminal tribunals that a substantial number of those appointed as judges have
had no judicial experience, with a good number being former diplomats who
happen to have a legal qualification and experience of international law. That is
not an ideal qualification for the job that is required.

The judges would require the tools necessary to ensure that proceedings
are both fair and expeditious. That may mean making procedural rules that
are more demanding than the current rules, but which allow discretion to
the judges to make concessions to the parties, where appropriate, to ensure
the fairness of the proceedings. A mandatory scheme for prosecution
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disclosure of relevant evidence, backed up by sanctions for non-compliance,
would be a desirable development.

2. The second weakness I wish to highlight is the right of the accused
to represent themselves or, as one former colleague at the ICTY described
it, the right to pretend to represent themselves. There are well-known
examples of this right being abused. At the very least, it should be possible
for the judges to withdraw the right if it is abused. However, I would go
further and remove the right for a number of reasons.

In my experience, lawyers, often in quite large numbers, have been
involved behind the scenes in all the prominent cases of so-called self-
representation, often paid for from the legal aid budget of the tribunal. And
yet, in spite of that, the tribunal is deprived of the professional engagement
between counsel and judges that is an essential element in securing the
fair and expeditious conduct of proceedings. Self-representation is also an
inevitable cause of significant delays in the hearing of cases.

3. The third weakness that, I believe, should be addressed is the failure of states
involved in the conflicts, giving rise to criminal proceedings, to cooperate with
the investigation and prosecution of alleged crimes. The problems encountered
by the Office of the Prosecutor of the ICTY in securing essential documentary
evidence are well-documented. Reliance was placed on co-operation by the
states of the former Yugoslavia with the Prosecutor and the Tribunal in terms of
Article 29 of the Statute establishing the Tribunal, which obliged those states to
comply without undue delay with any request for assistance or any order issued
by a trial chamber. There was no effective sanction. The only sanction available to
the Tribunal was to report any failure to comply with the UN Security Council.
The weakness of this system is compounded by the absence of a UN police force.
This is a particularly important issue for criminal tribunals, because they differ
from the other tribunals we have been discussing here in that all the parties are
individuals, and the states, from whom assistance is sought, are not parties to the
proceedings. I think that all the others involve one or more of the states party
to the issue being before the tribunal, which should increase the prospect of the
tribunal being able to secure state co-operation.

These are my observations and initial thoughts on taking forward
the debate, stimulated by the excellent initiative of the ICLRC and given
momentum by today’s Workshop.



P. Kremer*
Evidence Before International Criminal Tribunals

General comments

Modern international criminal procedure has evolved over the past
three decades into a harmonized set of procedural and evidentiary rules.
These rules can serve as the building blocks for a set of rules of evidence for
all international law fora.

Starting in 1993 with the Statute of the International Criminal Tribunal
for the former Yugoslavia' and followed in 1994 by the Statute of the
International Criminal Tribunal for Rwanda? the judges of international
criminal tribunals were entrusted the power to adopt and revise the Rules
of Procedure and Evidence (‘RPE’) for their tribunals. Article 15 of both the
ICTY and ICTR Statutes provided:

“The judges of the International Tribunal shall adopt rules of procedure
and evidence for the conduct of the pre-trial phase of the proceedings,
trials and appeals, the admission of evidence, the protection of victims
and witnesses and other appropriate matters’

Also, Article 20(1) of the ICTY and ICTR Statutes provided guidance to
the judges as to the role of the RPE in the judicial process:

“The Trial Chambers shall ensure that a trial is fair and expeditious
and that proceedings are conducted in accordance with the Rules of
Procedure and Evidence, with full respect for the rights of the accused
and due regard for the protection of victims and witnesses’

Faced with the task of adopting RPE, judges coming from different legal
systems and cultural backgrounds developed a functional set of standards

* QC; former Chief of Appeals and Acting Deputy Prosecutor of the Office of
the Prosecutor of the International Criminal Tribunal for the former Yugoslavia;
previously — General Counsel in Litigation at the Department of Justice of Canada.

! UNSC Resolution 827 (1993), UN Doc. S/RES/827 (1993), 25 May 1993, ICTY Statute.
2 UNSC Resolution 955 (1994), UN Doc. S/RES/955 (1994), 8 November 1994, ICTR
Statute.
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for admitting, assessing and weighing of evidence in international criminal
trials. The original standards at the ICTY were selected from common or
civil law traditions, as they were deemed the most appropriate. The RPE were
largely procedure-oriented aimed at managing the factually complex and
evidence-rich international criminal trials, while at the same time respecting
the statutory direction that the proceedings be as fair and expeditious as
possible.

The initial procedural model for the RPE of the ICTY was later adopted
as the basic model for other international criminal tribunals. In the case
of the ICTR and SCSL? the United Nations (UN) mandated in their
respective Statutes that the RPE from ICTY and ICTR be applicable*. The
experience and precedents of the ICTY, ICTR and SCSL were later used by
the International Criminal Court’® and other ad hoc criminal tribunals®,” in
developing their RPEs.

Throughout the life of the tribunals, the judges of each tribunal actively
exercised their rule-making authority by changing the RPE to address the new
and pressing evidentiary and procedural challenges arising in their institution®.

* Statute of the Special Court for Sierra Leone, Agreement Between the UN and the
Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone,
16 January 2002, 2178 UNTS 138, SCSL Statute.

* Article 14, ICTR Statute; Article 14(1), SCSL Statute.

> Rome Statute of the International Criminal Court, signed 17 July 1998, in force
1 July 2002, UN Doc. A/Conf.183/9, 2187 UNTS 3, ICC Statute. Rules of Procedure
and Evidence, adopted by the Assembly of State Parties, First Session, New York,
3-10 September 2002, Official Records ICC-ASP/13 and Corr.1, part IL.A.

¢ Law on the Establishment of the Extraordinary Chambers in the Courts of
Cambodia for the Prosecution of Crimes Committed during the Period of Democratic
Kampuchea, with inclusion of amendments as promulgated on 27 October 2004 (NS/
RKM/1004/006); Agreement Between the United Nations and the Royal Government of
Cambodia Concerning the Prosecution Under Cambodian Law of Crimes Committed
During the Period of Democratic Kampuchea, signed 6 June 2003, entered into force
29 April 2005, 2329 UNTS 117, ECCC Statute.

7 Agreement between the United Nations and the Lebanese Republic on the
establishment of a Special Tribunal for Lebanon, signed 7 February 2007, entered in
force 10 June 2007, and Statute of the Special Tribunal for Lebanon, annexed to UNSC
Resolution 1757 (2007), UN Doc. S/RES/1757 (2007), 30 May 2007, STL Statute.

& The ICC judges were not given a general rule-making authority. The ICC RPE were
adopted and may only be amended by the Assembly of States Parties. The judges can
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The Rules of Evidence of the ICTY

The Rules of Evidence Section in the ICTY RPE contains only 10 rules,
many of which are procedural in nature. The first, Rule 89(A), provides:
‘A Chamber shall apply the rules of evidence set forth in this section, and
shall not be bound by national rules of evidence The general standard for
admissibility of evidence is found in Rule 89(C), which provides: A Chamber
may admit any relevant evidence which it deems to have probative value’
From this foundation, all other rules of evidence are formulated. The rules
themselves provide little guidance as to how they are to be applied. There are
two exclusionary rules: (1) Rule 89(D), which states that ‘[e]vidence may
be excluded if its probative value is substantially outweighed by the need
to ensure a fair trial’; and (2) Rule 95, which makes evidence inadmissible
‘if obtained by methods which cast substantial doubt on its reliability, or if
its admission is antithetical to, and would seriously damage, the integrity
of the proceedings. These exclusionary rules notwithstanding, in most
instances the tribunals have resolved disputes by admitting evidence on the
condition that it may be excluded, if it is deemed to violate the rules.

While the ICTY RPE generally outline how and what evidence may be
admitted, the jurisprudence provides the working guidelines for the admission,
evaluation and assessment of the evidence in decision-making. ICTY trial
judgments in recent major cases’ contain sections on General Evidentiary
Principles explaining how the principles were applied. The trial judgments also
contain references to other trial and appeal orders, decisions and judgments on
general and specific evidentiary issues. In addition, the trial judgments contain
rich descriptions of the application of these principles within the case. This
vast body of jurisprudence offers a rich source for the formulation of similar
approaches on evidence across all international law fora’.

however make provisional Rules in urgent cases. See Article 51(3), ICC Statute.

° Prosecutor v. Radovan Karadzi¢, Case No. IT-95-5/18-T, Judgment, 24 March
2016, Karadzi¢ Trial Judgment. See also, Prosecutor v. Milutinovi¢, Sainovié, Ojdanié,
Pavkovi¢, Lazarevi¢, and Luki¢, Case No. IT-05-87-T, Judgment, 26 February 2009,
Milutinovi¢ et al. Trial Judgment; and Prosecutor v. Popovi¢, Beara, Nikoli¢, Borovéanin,
Mileti¢, Gvero, and Pandurevi¢, Case No. IT-05-88-T, Judgment, 10 June 2010, Popovié
et al. Trial Judgment.

1 My comments in this paragraph apply also to the other international criminal courts
and tribunals mentioned above.
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General Evidentiary Principles from the Karadzi¢ Trial Judgment

The Karadzi¢ Trial Judgment describes the General Evidentiary
Principles the Chamber applied starting at paragraph 8. I have chosen to
use the Chamber’s clear summary overview of the main principles from
paragraphs 8 to 14, rather than attempt to describe them in my own words.
They follow below:

‘8. The Chamber assessed the evidence adduced at trial in light of the
entire trial record and in accordance with the Statute and the Rules.
As provided for in Rule 89(B), where no guidance was given by the
Rules, the evidence was evaluated in a way that would best favour a fair
determination of the case and that is consistent with the spirit of the
Statute and the general principles of law'!, including the principle of in
dubio pro reo.

9. At the outset of the proceedings, for the benefit of the smooth
conduct of the trial, the Chamber issued orders, which provided the
parties with guidelines on the conduct of trial and the rules that would
govern the admission or exclusion of evidence'. In accordance with the
Rules, the Chamber adopted an approach that favored the admissibility
of evidence, provided it was relevant and had probative value®, and

" According to the principle of in dubio pro reo, any doubt as to the evidence must
be resolved in favour of the accused. The Appeals Chamber stated in the Limaj case
that the principle of in dubio pro reo ‘applies to findings required for conviction, such
as those which make up the elements of the crime charged, but ‘is not applied to
individual pieces of evidence and findings of fact on which the judgment does not rely’
Prosecutor v. Fatmir Limaj, Haradin Bala, Isak Musliu, Case No. IT-03-66-A, Judgment,
27 September 2007, para. 21.

12 First Order on Conduct of Trial; Further Order on Conduct of Trial; Guidelines for
Admission of Evidence.

I Hearing, T. 1953 (6 May 2010). The Chamber holding: ‘In addition to relevance
and authenticity, the Chamber must be satisfied as to the probative value of a piece of
proposed evidence, and this requires that the witness to whom it is shown is able to
confirm its content or make some other positive comment about it, as reaffirmed in
Guidelines for Admission of Evidence, para. 11, specifying that it is desirable that a
witness speak to the origins and/or content of a document to be tendered into evidence,
to allow the Chamber to properly assess the relevance, authenticity, and reliability of
that document, and thus its probative value, and, ultimately, be able to make use of that
document in a meaningful way in its overall consideration of the evidence in the case’
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assessed the weight to be ascribed to each piece of evidence in its overall
consideration of the entire trial record".

10. Article 21(3) of the Statute provides that the Accused shall be
presumed innocent until proven guilty. The Prosecution bears the burden
of establishing each element of the alleged crimes and of the mode of
individual criminal responsibility with which the Accused is charged,
as well as any fact, which is indispensable for a conviction beyond
reasonable doubt'®. The Chamber has therefore determined whether the
ultimate weight of all of the evidence is sufficient to establish beyond
reasonable doubt the elements of the crimes charged in the Indictment,
and ultimately, the responsibility of the Accused. When the Prosecution
relied upon proof of a certain fact such as, for example, the state of
mind of an Accused by inference, the Chamber considered whether
that inference was the only reasonable inference that could have been
made based on that evidence'®. Where that inference was not the only
reasonable inference, it found that the Prosecution had not proved its
case. The Chamber further notes that while it has not always reiterated
the phrase “beyond reasonable doubt” in all of its findings, this standard

4 Hearing, T. 10070 (13 January 2011), T. 17934 (25 August 2011). The Chamber
notes that in the footnotes to this Judgment, it did not refer to all of the evidence it
reviewed and considered in entering its findings, but only to the most important pieces
of evidence.

1> Prosecutor v. Nikola Sainovi¢, Nebojsa Pavkovié, Vladimir Lazarevié, Sreten Lukic,
Case No. IT-05-87-A, Appeal Judgment, Sainovic et al. Appeal Judgment, 23 January
2014, para. 132; Prosecutor v. Milan Marti¢, Case No. IT-95-11-A, Appeal Judgment,
8 October 2008, para. 55; Prosecutor v. Sefer Halilovi¢, Case No. IT-01-48-A, Appeal
Judgment, 16 October 2007, para. 125. See also Prosecutor v. André Ntagerura, Emmanuel
Bagambiki, Samuel Imanishimwe, Case No. ICTR-99-46-A, Appeal Judgment, 7 July
2006, para. 174, fn. 356 (holding that ‘[e]ven if some of the material facts pleaded in
the indictment are not established beyond reasonable doubt, a Chamber might enter
a conviction provided that having applied the law to those material facts it accepted
beyond reasonable doubt, all the elements of the crime charged and of the mode of
responsibility are established by those facts’ and considering that ‘the “material facts”,
which have to be pleaded in the indictment to provide the accused with the information
necessary to prepare his defence, have to be distinguished from the facts, which have to
be proved beyond reasonable doubt’).

' Prosecutor v. Mitar Vasiljevi¢, Case No.: IT-98-32-A, Appeal Judgment, 25 February
2004, para. 120.
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of proof was applied throughout the Judgment. The Chamber also notes
that when it has made a negative finding in respect of the evidence of a
witness it did not deem reliable, this does not entail that the Chamber
made a positive finding to the contrary.

11. In its evaluation of witnesses testifying viva voce or pursuant to
Rule 92 ter, the Chamber had regard to, inter alia, the demeanor of
witnesses, as well as to the passage of time since the events charged in
the Indictment and its possible impact on the reliability of the evidence.
With regard to all witnesses, the Chamber also assessed the probability
and the consistency of their evidence as well as the circumstances of the
case and corroboration from other evidence.

12. The Appeals Chamber has held that the testimony of a single
witness on a material fact does not, as a matter of law, require
corroboration'’”. When such a situation occurred, the Chamber
examined the evidence of the Prosecution witness with the utmost
caution before accepting it as a sufficient basis for a finding of
guilt. Insignificant discrepancies between the evidence of different
witnesses, or between the evidence of a particular witness in court
and his prior statements, in general, have not been regarded as
discrediting such evidence'.

13. Hearsay evidence is any statement other than one made by a witness
while giving evidence in the proceedings and which is offered to prove
the truth of the matter asserted in the statement". It is admissible under
the case law of the Tribunal. The weight to be attributed to that evidence

7" Prosecutor v. Zejnil Delalic, Zdravko Mucic (aka ‘PAVO’), Hazim Delic and Esad
Landzo (aka ‘ZENGA’) (‘Celebici Case’), Appeal Judgment, Celebici Appeal Judgment
, para. 506 (‘[T]here is no legal requirement that the testimony of a single witness on a
material fact be corroborated before it can be accepted as evidence. What matters is the
reliability and credibility accorded to the testimony’). See also para. 24 of the Karadzi¢
Trial Judgment.

18 See, for instance, Milutinovi¢ et al. Trial Judgment, Vol. I, para. 49.

¥ See Archbold, ‘Criminal Pleading, Evidence & Practice, § 11-1 (2010); ‘Black’s
Law Dictionary, 739 (8th ed. 2004); Fed. R. Evid. 801(c); Criminal Justice Act
2003 Ch. 2, Sec. 114(1). See also Prosecutor v. Zlatko Aleksovski, Appeal Decision
on Admissibility, Aleksovski Appeal Decision on Admissibility, 16 February 1999,
para. 15.
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depends upon the specific circumstances and, as such, the Chamber
assessed hearsay evidence on a case-by-case basis®. The Appeals
Chamber has held that

“Trial Chambers have a broad discretion under Rule 89(C) to admit
relevant hearsay evidence. Since such evidence is admitted to prove
the truth of its contents, a Trial Chamber must be satisfied that it is
reliable for that purpose, in the sense of being voluntary, truthful and
trustworthy, as appropriate; and for this purpose may consider both the
content of the hearsay statement and the circumstances under which the
evidence arose; or, as Judge Stephen described it, the probative value of
a hearsay statement will depend upon the context and character of the
evidence in question. The absence of the opportunity to cross-examine
the person who made the statements, and whether the hearsay is ‘first-
hand’” or more removed, are also relevant to the probative value of the
evidence. The fact that the evidence is hearsay does not necessarily
deprive it of probative value, but it is acknowledged that the weight or
probative value to be afforded to that evidence will usually be less than
that given to the testimony of a witness who has given it under a form of
oath and who has been cross-examined, although even this will depend
upon the infinitely variable circumstances which surround hearsay

evidence”*!

14. Circumstantial evidence is evidence of a number of different
circumstances surrounding an event from which a fact at issue may be
reasonably inferred*?. Where an inference is drawn from circumstantial
evidence to establish a fact on which a conviction relies, that inference
must be the only reasonable one that could be drawn from the evidence
presented.”

2 See Aleksovski Appeal Decision on Admissibility, para. 15. See, for instance, Hearing,
T. 24908, 21 February 2012 (stating that the fact that evidence may be triple hearsay is
a factor to consider when assessing the weight of the evidence).

21 Aleksovski Appeal Decision on Admissibility, para. 15 (footnotes omitted).

2 See Celebic¢i Appeal Judgment, para. 458.

» Prosecutor v. Miroslav Kvocka, Mlado Radi¢, Zoran Zigi¢, Dragoljub Prca¢, Case No.
IT-98-30/1-A, Appeal Judgment, 28 February 2005, para. 237, as recalled in Sainovi¢ et
al. Appeal Judgment, para. 995.
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The Karadzi¢ Trial Chamber also addressed specific evidentiary
considerations concerning certain categories of witnesses, exhibits,
evidence admitted in writing and judicial notice of adjudicated facts,
and discussed, in varying detail, how and why its individual assessments
were made?. Moreover, in the footnotes, the Trial Chamber identified
the witnesses in each witness category and specifically referred to
the application of the evidentiary considerations concerning them in
the relevant parts of the Trial Judgment. These specific evidentiary
considerations applied to:

a. Certain categories of witnesses:
(i) Persons associated with the parties to the proceedings;

(ii) Individuals convicted of crimes arising from events charged in
the Indictment;

(iii) Individuals whose trial is currently ongoing, at trial or on appeal;
(iv) Expert witnesses.
b. Certain categories of exhibits:
(i) Source documents;
(ii) Third-party statements;
(iii) Media reports;
(iv) Intercepts.
c. Evidence admitted in writing and the issue of corroboration.
d. Judicial notice of adjudicated facts.

In his Keynote Statement, Aniruddha Rajput mentioned that there are
some principles of evidence, like the standard of evidence and burden
of proof, which by their very nature are influenced by the subject of the
dispute. For example, the burden of proof for guilt in criminal matters is
proof beyond a reasonable doubt. In inter-state litigation involving charges
of exceptional gravity like genocide, the International Court of Justice (ICJ)

* Karadzi¢ Trial, Judgment, paras. 15-31.
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in the Bosnia v. Serbia Genocide Case translated this burden as ‘proved by
evidence that is fully conclusive™.

Comparing the genocide discussions in the KaradZi¢ case and the
Bosnia and Herzegovina v. Serbia and Montenegro Genocide case reveals
that both courts evaluated the evidence carefully, thoroughly and
thoughtfully in light of the applicable legal and evidential standards.
Both the ICTY and the ICJ judges accounted for the serious nature of
the crime of genocide and provided guidance as the applicable rules of
evidence to proving this exceptionally grave crime. In the final analysis,
both applied a higher burden of proof for the crime of genocide and
approached the final evaluation of evidence with greater caution, but
the basic rules and guidelines for the admissibility and assessment of
evidence proving the components of genocide remained unchanged.
In this example, the difference between the criminal and civil standard
for proving genocide is semantic, not substantive. The sameness of
standard may also apply to other serious crimes like fraud. In any
event, the difference between criminal and civil burden of proof is not a
justifiable argument to dismiss the goal of harmonizing approaches on
evidence for all international fora.

Consolidating the rules of and guidelines on evidence from international
criminal law and civil law fora is not only possible, it is desirable. Burden
of proof aside, the principles of evidence governing issues of admissibility,
evaluation and assessment of witness testimony, hearsay evidence, expert
witness testimony, circumstantial evidence, etc. are in harmony across the
international law tribunals.

» “The Court has long recognized that claims against a State involving charges of
exceptional gravity must be proved by evidence that is fully conclusive (cf. Corfu
Channel (United Kingdom v. Albania), Judgment, ICJ Reports 1949, p. 17). The Court
requires that it be fully convinced that allegations made in the proceedings, that the
crime of genocide or the other acts enumerated in Article III have been committed,
have been clearly established. The same standard applies to the proof of attribution for
such acts. Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports
2007, p. 43, para. 209.
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Whether international criminal law approaches to evidence are usable
by other international fora, may be answered by posing the following
questions:

(i) Is the international criminal law rule or guideline of evidence capable
of serving a judicial need in other fora of international law?

(ii)Is the international criminal law rule or guideline of evidence
consistent with the principles and values of other international law
fora?

In conclusion, as a former national and international prosecutor with
significant arbitration and civil litigation experience, I believe that the
project of identifying approaches to evidence across distinct international
fora can make a major contribution to the rise of the international rule of
law.



K. Prost*

The Receipt and Assessment of Evidence at the
International Criminal Court

In the course of any criminal trial — whether in a domestic or
international context — any number of challenging legal issues may arise.
There can be substantive points of law or procedural questions, which the
judges may be called upon to address. However, all of these are peripheral
to the central function of any trial chamber, which is fact-finding. And at
the core of that process is the essential feature of any criminal trial — the
receipt and assessment of evidence.

In a national system, there are established processes and procedures —
in some instances even detailed codes — designed to assist judges with
this important task. Moreover, the judiciary will benefit from day-to-day
practice, over many years and the experience that generates. Finally, in a
national system there is generally a shared domestic culture and a common
juridical tradition, which also facilitate the core task of the judges in terms
of the receipt and assessment of evidence.

However, at the international level, the context can be quite different,
and this is certainly the case for the International Criminal Court (ICC) as
a relatively young institution.

While process and experience should develop over time, in the interim
the Court must work towards consistent and predictable practice, especially
in the approach to evidence. In terms of the broader theme of this meeting,
there may be agreement that similarity across tribunals of a different nature
would be helpful, but at the moment the far more pressing challenge for
the ICC is to achieve similarity within the Court itself, across the different
Chambers. In this regard, the term ‘similarity’ is deliberately used, as it

* Judge of the International Criminal Court, previously — Chef de Cabinet for the
President of the International Criminal Court, first Ombudsperson for the Security
Council Al Qaida Sanctions Committee, ad litem judge of the International Criminal
Tribunal for the former Yugoslavia. The opinions contained in this contribution are
expressed by the author in her personal capacity.
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represents the most realistic goal in the ICC context. However, even it will
be a difficult result to achieve.

The challenges in this regard find their origin in the drafting of the
Rome Statute over 20 years ago with the phenomena sometimes referenced
as the TCTY/ICTR effect. During the negotiations in New York and Rome,
there was a tremendous backlash against the fact that the provisions of the
ICTY/ICTR Statutes were drawn almost exclusively from the common law
tradition. No one really disputes that. Those who were in the back rooms
of the United Nations where the Statutes were drafted will confirm the
overarching influence of the common law. This reality had long infuriated
States of a different legal tradition, and the vow in the ICC context was that
this approach would not be repeated.

Asaresult, much of the discussion and debate relating to procedures and
other parts of the Rome Statute were focused on designing a truly hybrid
system with recognition for the major legal traditions. It was a fierce battle,
and there was significant time pressure especially once the negotiations
reached Rome.

The result overall was highly positive in that the Rome Statute
established a truly hybrid court system, one with many innovative
concepts such as a unique Pre Trial Division which is neither common law
nor civil law. Moreover, the detailed discussions revealed many common
principles, which could be agreed and were subsequently reflected in the
Statute.

But the cost — the victim if you will — was the absence of any substantial
agreement on trial procedure, including the important area of evidence.

The limited achievements in this regard are best exemplified in certain
provisions found in the Statute and Rules of Procedure and Evidence.

Article 64(8b) of the Statute and Rule 140 of the Rules set out essentially
the whole procedural regime.

Article 64(8b) provides:

At the trial, the presiding judge may give directions for the conduct of
proceedings, including to ensure that they are conducted in a fair and
impartial manner. Subject to any directions of the presiding judge, the
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parties may submit evidence in accordance with the provisions of this
Statute.

Rule 140 states:
Directions for the conduct of the proceedings and testimony

1. If the Presiding Judge does not give directions under Article 64,
paragraph 8, the Prosecutor and the defence shall agree on the order
and manner in which the evidence shall be submitted to the Trial
Chamber. If no agreement can be reached, the Presiding Judge shall
issue directions.

2. ...a witness may be questioned as follows:

(a) A party that submits evidence in accordance with Article 69,
paragraph 3, by way of a witness, has the right to question that witness;

(b) The prosecution and the defence have the right to question that
witness about relevant matters related to the witness’s testimony
and its reliability, the credibility of the witness and other relevant
matters;

(c) The Trial Chamber has the right to question a witness before or after
a witness is questioned by a participant referred to in sub-rules 2(a) or

(b);
(d) The defence shall have the right to be the last to examine a witness.

These minimalistic provisions were designed to ensure that the Statute
adopted a neutral position that was neither common law nor civil law in
nature. While the vague provisions provide for this flexibility, they do little
to ensure consistency and predictability for the proceedings. It is especially
problematic in terms of the receipt and assessment of evidence, since that
issue is at the heart of the difference between common law and civil law
systems.

In very simplistic terms, in the common law — primarily because of jury
system — the quality of evidence is protected by strict rules of admissibility,
applicable to each piece of evidence and testing through an aggressive
adversarial approach.
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In civil law jurisdictions, professional judges (sometimes aided by lay
authorities) are responsible to assess the evidence and find the truth, and
thus there is no need for the evidentiary safeguards of the common law.
The judicial search for the truth involves an assessment of the totality of
evidence, without the need for exclusionary rules. Both systems have their
checks and balances but the challenge in the ICC context is how to merge
the two approaches effectively and in a manner suitable to the types of cases
heard at the ICC.

The issue is not in any way a new one for international criminal courts
and tribunals. Despite the common law leanings of the Statutes, over time
both the ICTY and the ICTR introduced procedural concepts from the civil
law tradition. The judges of both tribunals, who came from a rich variety
of legal backgrounds, used the rule making power to introduce changes to
the system particularly in light of the large and complex nature of the cases.
This included the adoption of provisions to allow for the use of witness
statements under certain conditions without the need for the witness to
appear before the Tribunal or to reduce the time of their testimony. And even
though both Tribunals had very detailed procedural rules, the approach
and atmosphere within individual Chambers would differ significantly in
terms of judicial activism depending on the legal background particularly
of the presiding judge.

In these and other respects the Tribunals faced similar issues as to
the differences between legal traditions as does the ICC. However, the
important distinction relates to the evidence regime — or lack thereof —
under the Rome Statute.

On the positive side, some consistent practice has developed to date in
terms of the evidentiary procedure. Chambers have adopted the practice of
examination in chief by the party calling the witness and cross-examination
by the other parties, albeit the rules as to the form of questioning might
vary. In addition, judges are able to intervene to ask questions though the
level of intervention will depend on the Chamber.

The much more difficult question relates to the procedure for the
submission and admission of evidence and the rulings of the Chamber on
the same.
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In terms of the Statute and the Rules, the scheme again was designed to
provide for maximum flexibility.

The sole provisions of relevance in the Statute are found within Articles
64 and 69.

Article 64(9a) provides:

The Trial Chamber shall have, inter alia, the power on application of a
party or on its own motion to:

(a) Rule on the admissibility or relevance of evidence; ...
Article 69 in relevant parts states as follows:

(3) The parties may submit evidence relevant to the case, in accordance
with Article 64. The Court shall have the authority to request
the submission of all evidence that it considers necessary for the
determination of the truth.

(4) The Court may rule on the relevance or admissibility of any evidence,
taking into account, inter alia, the probative value of the evidence and
any prejudice that such evidence may cause to a fair trial or to a fair
evaluation of the testimony of a witness, in accordance with the Rules of
Procedure and Evidence...

(7) Evidence obtained by means of a violation of this Statute or
internationally recognized human rights shall not be admissible if:

(a) The violation casts substantial doubt on the reliability of the evidence;
or

(b) The admission of the evidence would be antithetical to and would
seriously damage the integrity of the proceedings.

There are two rules (Rules 63 and 64) which address admissibility.
Rule 63 provides in relevant part:

2. A Chamber shall have the authority, in accordance with the
discretion described in Article 64, paragraph 9, to assess freely all
evidence submitted in order to determine its relevance or admissibility
in accordance with Article 69.
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3. A Chamber shall rule on an application of a party or on its own motion,
made under Article 64, subparagraph 9(a), concerning admissibility
when it is based on the grounds set out in Article 69, paragraph 7.

Rule 64 states in relevant part:

1. An issue relating to relevance or admissibility must be raised at the
time when the evidence is submitted to a Chamber. Exceptionally,
when those issues were not known at the time when the evidence
was submitted, it may be raised immediately after issue has become
known. The Chamber may request that the issue be raised in writing.
The written motion shall be communicated by the Court to all those
who participate in the proceedings, unless otherwise decided by the
Court.

3. Evidence ruled irrelevant or inadmissible, shall not be considered by
the Chamber.

The cumulative effect of these provisions is that the judges freely assess
all evidence submitted and, except in the case of allegations of Statute or
human rights violations, the power to rule on admissibility and relevance
is a discretionary one. In this way, maximum discretion is accorded to the
individual Chambers as to the system that will be utilized with respect to
admitting evidence.

Not surprisingly, this had led to variations in proceedings from the use
of strict common law assessments of each piece of evidence to cases with
almost no admissibility rulings at all.

That these different approaches can be utilized has been recognized by
the ICC Appeals Chamber in its recent decision in the case of Bemba et al'.
In that case, the Trial Chamber elected not to rule on the admissibility of
individual pieces of evidence. Rather the Chamber restricted its evidentiary
rulings to instances of requests for exclusion under Article 69(7) and
verification that statutory requirements were met before admitting prior
recorded testimony. For the remainder of the evidence the Chamber simply

! ICC Appeals Chamber, Prosecutor v. Bemba et al, ICC 01/05-01/13, 8 March 2018.
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recognized the submission of the evidence. It went on to assess the oral and
documentary evidence in its determination of the guilt or innocence of the
accused.

In its judgment, the Appeals Chamber noted the unique nature of the
ICC system categorizing it as a ‘distinctive workable balance of different
procedural models™. The Appeals Chamber analysis considered various
key provisions of the Rome Statute in reaching its conclusion. It was
noted that Article 74(2) of the Statute requires that the decision on the
guilt or innocence of the accused be based solely on evidence submitted
and discussed in the trial proceedings — there is no mention of evidence
admitted’. On the question of admissibility rulings, the Appeals Chamber
concluded that the Statute and rules are structured to compel admissibility
rulings only where there is a specific exclusionary rule, such as that set out
in Article 69(7)*. In terms of ruling on the general relevance or admissibility
of particular evidence based on a consideration of probative value and any
prejudice to fair trial or fair evaluation, the Appeals Chamber noted that
Article 69(4) is permissive rather than obligatory®. It empowers the trial
chamber to make such rulings, but it does not mandate that this be done with
respect to individual pieces of evidence. While acknowledging that these
factors of probative value and possible prejudice should be considered with
reference to evidence submitted, the Appeals Chamber determined that
the timing of that consideration is left to the Trial Chamber to determine.
The Appeals Chamber referenced the drafting history of the evidentiary
provisions in the Statute and Rules as supporting this flexible interpretation
of the requirements®. In essence, the Appeals Chamber recognized what
was envisaged by the drafters — an evidentiary procedure which allows for
different approaches to the submission, receipt and assessment of evidence,
thus reflecting various legal traditions.

The Appeals Chamber ruling is evidently consistent with both the
provisions and intent of the Statute and the Rules. It makes clear that not one

Ibid., para. 574, p. 259.
Ibid., para.607, p. 275.
Ibid., para.586, p. 264.
Ibid., para.607, p. 275.
Ibid., paras. 584-601, pp. 264-272.
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evidentiary approach is required, and different alternatives are acceptable,
provided the key provisions of the Rome Statute are respected.

However, on a practical level this means that, if there is to be progress
in terms of consistency and predictability of process across different
Chambers, it will be for the judiciary to agree on common practices.

While the importance of such consistency is obvious, it will not be
easy to achieve. As indicated, rather than aiming for sameness, similarity
is a more realistic goal. This is a very difficult issue with strong advocates
from both traditions. It is made more complicated by the fact that there are
18 independent judges, coming from different systems, with different ideas,
and with six of the judges rotating in and out every three years.

In order to progress, there will need to be recognition across the judiciary
that it is highly unproductive to advance arguments in favour of one legal
tradition or the other. Instead, there needs to be an atmosphere of tolerance
and a commitment to understanding the different legal traditions. The ICC
judiciary should work to draw the best from these traditions in order to
develop a truly hybrid system that is well suited to the kinds of cases the
Court handles, and which is consistent with the drafter’s intent.

As indicated, it does not appear realistic to pursue a situation, where the
same approach is adopted in each Chamber. In fact, there is great value in
having the flexibility envisaged at Rome Statute. It gives judges — particularly
presiding judges — the comfort of running a court case with a system, which
has some familiarity. This is of particular importance that judges are often
thrown into trial proceedings shortly after their arrival at the Court.

The problem is how to retain that flexibility and yet achieve certainty
and consistency. Perhaps, the most prudent approach is to focus on what
the goals of the procedural system should be and not on the individual
procedures which achieve them.

To begin with, the most fundamental principle, which must be adhered
to, is whichever process is adopted, it must be made clear to the parties
from the commencement of the proceedings. The gravest threat to fairness
is not from the use of a particular evidence approach, but rather from a lack
of clarity and transparency as to what system is being used or worse yet an
inconsistent approach within the proceedings. As a result, it is essential that
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the Trial Chamber has comprehensively considered the evidentiary system
to be used and has communicated its approach clearly to the parties well in
advance of the start of the hearings.

Secondly, what the Appeals Chamber has made clear and what is evident
from the Rome Statute, is that where a specific exclusionary rule set out in
the Statute or Rules applies, the Trial Chamber must make a specific ruling
on the issue. Further, evidence ruled inadmissible or irrelevant, must be
excluded from consideration by the Trial Chamber as provided for in Rule
64(3).

The Appeals Chamber decision in Bemba et al also makes it clear that
at some point the Trial Chamber must consider the relevance, probative
value and potential prejudice of the evidence before it. Whatever system
is adopted, therefore, it must allow for such evaluation to take place.
However, what is discretionary is the timing of that consideration, and
whether explicit rulings will be issued on these issues with reference to
individual pieces of evidence. In this respect, there may be variance in the
procedures which individual Chambers use, but the fundamental principle
of considering these factors must be respected.

The check and balance in this regard is that Article 74 of the Statute
mandates that the Trial Chamber’s judgment must contain a full and
reasoned statement of its findings on the evidence and conclusions. In so
far, as a party is concerned, if the Trial Chamber failed to consider relevant
evidence or took into account irrelevant or prejudicial evidence, it will have
a remedy by arguing those issues on appeal based on the reasons provided
by the Chamber.

Finally, each Chamber will want to be satisfied that the approach it
adopts towards evidence will be fair to the parties in terms of organizing
their case and at the same time will allow for a full and fair assessment of
the evidence in its totality. If a trial chamber elects to defer the assessment
to the final stage, it should give consideration to whether any rulings —
beyond those which are mandated — need to be made earlier particularly
for the sake of the defence and its decisions as to the calling of evidence.

In the case of a system where rulings are being made as the trial
progresses, there needs to be flexibility as to the timing of those decisions
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to guard against pre-mature decisions on certain pieces of evidence which
are best assessed in light of a full evidentiary record.

In my view, if the focus shifts to the underlying principles for the
evidence system and away from the details, it will be possible to maintain
flexibility while at the same time achieving similarity.

My personal experience as a judge at the ICTY supports this thesis. I sat
on the case of Popovic et al’, which was the largest case that the Tribunal
handled with seven accused. During the course of four years, we heard over
300 witnesses and received almost 90,000 pages of documents. In a case of
that magnitude, despite the pre-dominance of common law principles at
the Tribunal, it was not pragmatic to proceed with the classic assessment
of each document submitted with reference to general admissibility criteria
of relevance and probative value. For that reason, the Chamber adopted an
approach where all evidence submitted by the parties was admitted, unless
there was a specific challenge made to it. In addition, some challenges were
not ruled upon at the time of submission but rather later — at the end
of the prosecution case or in the course of final judgment. In deciding on
the timing of the decisions, the factors, which guided the determination,
were the need to assess the challenged evidence with the totality of the
record available; and whether the delay of the decision would unduly
prejudice the parties — particularly the defence — in their determination
as to the evidence they wished to call. All the evidence admitted was still
subsequently assessed in a holistic manner for the purpose of the ultimate
legal and factual findings set out in the judgment.

In my view, while the procedures differ in some respect, the Popovic et
al and Bemba et al approaches are not dissimilar in terms of underlying
principles and effect. In both instances, the time consuming process of
assessing each individual piece of evidence, as the trial proceeded, was
avoided, and admissibility challenges and rulings were made as necessary
to comply with the Statute requirements or to address specific issues in the
case. The timing of those rulings varied according to the nature of the issues.
Ultimately, aside from any evidence excluded by virtue of an admissibility

7 ICTY, Prosecutor v. Vujadin Popovié, Ljubisa Beara, Drago Nikoli¢, Ljubomir
Borovéanin, Radivoje Miletic, Milan Gvero, Vinko Pandurevic, Case No. IT-05-88-T.
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ruling, all the evidence adduced was able to be considered by both Trial
Chambers in light of the totality of the trial record.

What this comparison demonstrates is that it is possible to achieve
the goal of increasing the similarity of the evidence processes employed
by different Chambers, provided there is a willingness on the part of the
judges to show the same flexibility as was reflected in the Rome Statute.

The recent practice of judges of the International Criminal Court of
addressing practice issues at retreats with a view to possible agreements
is highly encouraging in that regard. Significant advances have been made
with respect to the pre-trial practice, and these have been captured in a
Chambers Practice Manual. While some of the issues related to evidence
may prove more challenging, this progress evidences that it is possible to
reach agreement on practice, and, hopefully, that will ultimately be the
case when it comes to approaches to the introduction and assessment of
evidence at the ICC.



L. Hrdli¢kova*
Evidence at the Special Tribunal for Lebanon

Introduction

Even amongst its contemporaries, the Special Tribunal for Lebanon
(STL) represents a particularly unique institution. Established by the treaty
between the United Nations and Lebanon', the STL was created as a direct
response to a request by the Lebanese government for an international
criminal tribunal to investigate and try perpetrators of the car bomb
explosion of 14 February 2005 that killed the former Lebanese Prime
Minister, Rafiq Hariri and 21 other persons, and injured 226 more.

The STL already stands apart from its contemporaries in that it
was granted jurisdiction to address crimes directed against particular
individuals — the assassination of the former Prime Minister, and presently
three other high-profile politicians who were the victims of separate
assassinations or attempted assassinations connected to the Hariri attack?.

From an evidentiary standpoint, the STLs unique features stem not
only from the subject matter of the crimes within its jurisdiction, but from

* Presiding Judge of the Appeals Chamber and President of the Special Tribunal
for Lebanon; member of international teams to train judges and lawyers in public
international law, international criminal law, rules of law and independence of judiciary.
The opinions contained in this contribution are expressed by the author in her personal
capacity.

' See SC Res. 1757, UN Doc. S/RES/1757 (2007). The agreement between the United
Nations and Lebanon is attached as an annex to the Resolution.

2 See Art. 1 STL St;; STL, STL-11-02/D/PT]J, F0004, Order Directing the Lebanese
Judicial Authority Seized with the Case Concerning the Attack Perpetrated Against
Mr. Marwan Hamadeh on 1 October 2004 to Defer to the Special Tribunal for Lebanon,
19 August 2011, p. 2; STL, STL-11-02/D/PTJ, F0005, Order Directing the Lebanese
Judicial Authority Seized with the Case Concerning the Attack Perpetrated Against Mr.
George Hawi on 21 June 2005 to Defer to the Special Tribunal for Lebanon, 19 August
2011, p. 2; STL, STL-11-02/D/PT]J, F0006, Order Directing the Lebanese Judicial
Authority Seized with the Case Concerning the Attack Perpetrated Against Mr. Elias
El-Murr on 12 July 2005 to Defer to the Special Tribunal for Lebanon, 19 August 2011,

p- 2.
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the legal framework, the STL applies. The Tribunal is a hybrid institution,
bringing together not only international and national judges, as the
Extraordinary Chambers of the Courts of Cambodia do, but promoting
hybrid approaches in the law it applies.

As to substantive law, by virtue of Article 2 of its Statute, the STL
applies the domestic criminal law of Lebanon with respect to crimes of
terrorism and related crimes, interpreted in accordance with the highest
international standards of criminal justice’. Whereas, on the one hand,
most contemporary international tribunals were created to prosecute
and try alleged perpetrators of war crimes in both international and non-
international armed conflicts, as well as crimes against humanity and
genocide, the STL, on the other hand, is mandated to investigate and try
perpetrators of a terrorist bombing, and is the only international tribunal
dealing specifically with the Middle East.

Inevitably, as shall be seen, the nature of the crimes before a Tribunal
has an impact upon the nature of the evidence and related legal issues
that arise. But so does the evidentiary procedure a court follows. The
STL applies international criminal procedural law — rules of procedure
and evidence drafted by the Judges, who by virtue of Article 28 of the
Statute were guided, as appropriate, by the Lebanese Code of Criminal
Procedure®. The resultant procedural law reflects a mix of common and
civil law traditions, often taking close inspiration from the rules of
procedure and evidence of the ad hoc tribunals, but also differing from
them in many respects. Indeed, whereas the procedural rules of other ad
hoc tribunals expressly specify that they ‘shall not be bound by national
rules of evidence™, Rule 149 of the Special Tribunal’s Rules of Procedure
directs the Court to the Lebanese Code of Criminal Procedure in the

> Art. 2 STL St.; STL, Prosecutor v. Ayyash et al., STL-11-01/1, F0936, Interlocutory
Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration,
Cumulative Charging, 16 February 2011, paras. 33-41.

* Art. 28 STL St. (setting forth, in relevant part, that the judges ‘shall be guided, as
appropriate, by the Lebanese Code of Criminal Procedure, as well as by other reference
materials reflecting the highest standards of international criminal procedure, with a
view to ensuring a fair and expeditious trial’).

> See, e.g., Rule 105 MICT RPE; Rule 89 ICTY RPE.
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case of a lacuna® Perhaps the most unique procedural feature of the
Special Tribunal — and one which also has an impact upon evidentiary
processes — is the use of in absentia trials.

In light of these distinctive features, this article aims to provide further
context by considering the nature of the evidence presented before the
Tribunal and, principally, the unprecedented use of telecommunications
evidence on the international stage. Further, it examines some of the legal
evidentiary issues that have arisen in the proceedings before the STL to
date, with particular focus on two key decisions of the Appeals Chamber:
one relating to telecommunications evidence, and the other, relating to
another distinguishing feature of the Special Tribunal, its use of in absentia
proceedings to try perpetrators of the crimes within its jurisdiction.
Finally, it closes by emphasizing yet another unique feature of the Special
Tribunal — and a very important one at that — the role of victims in the
Special Tribunal’s evidentiary procedures.

Evidence in the Ayyash et al. case

The hypothesis of this article is a simple one: that the key characteristics
of the Tribunal and its work directly influence the nature of the evidence
presented, and the legal issues that arise before it. Before delving into these
issues, however, a brief overview of the Ayyash et al. case is set forth for
context.

Case theory

The investigation into the attack against former Prime Minister Hariri —
which was condemned by the United Nations Security Council on the day
following the attack as a ‘terrorist bombing’ — led to the commencement
of in absentia trial proceedings against five individual Accused: Salim Jamil
Ayyash, Hassan Habib Merhi, Hussein Hassan Oneissi, Assad Hassan
Sabra and Mustafa Badreddine. Mr. Badreddine has since been found to

¢ Rule 149 STL RPE (providing in relevant part that, In cases not otherwise provided
for in these Rules or in the Lebanese Code of Criminal Procedure, a Chamber shall
apply rules of evidence which best favour a fair determination of the matter before it
and are consonant with the highest standards of international criminal procedure.).
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be deceased’, giving rise to some novel legal issues that I will return to
later. The Accused were charged with conspiracy to commit a terrorist act,
along with a number of other related charges®. On 20 September 2018,
the Parties and counsel acting on behalf of victims participating in the
proceedings finished the presentation of their closing arguments, and the
Trial Chamber adjourned to deliberate before rendering a judgment.

At this point, it must be emphasized that the Trial Chamber has not yet
issued a final judgment: any trial judgment that is issued may be the subject
of an appeal, which I would preside over as a member of the Appeals
Chamber. Therefore, this article is limited to summarizing our current
understanding of the Prosecution’s case theory and the evidence that it has
advanced in support of its case.

Accordingtothe Prosecution, the Accused arealleged to have participated
in a highly sophisticated and covert operation, which involved surveillance
of the former Prime Minister in the weeks and months leading up to the
bombing, and great effort to remain anonymous from authorities’. They
achieved this, it is alleged, through the use of five inter-related networks of
mobile phones, which the Prosecution has dubbed the Green, Red, Blue,
Yellow and Purple networks'’. This alleged conspiracy had two principal
aspects: the surveillance, planning and execution of the attack on the one
hand, and, on the other, the coordination and execution of a false claim of
responsibility"'.

According to the Prosecution, both components of the conspiracy were
coordinated through Badreddine using a dedicated phone network, the
so-called Green network of phones, which sat at the top of a hierarchy of
networks, and linked Badreddine to two other phones'?. The Prosecution

7 STL, Prosecutor v. Ayyash et al., STL-11-01/T/AC/AR126.11, F0019, Decision on
Badreddine Defence Interlocutory Appeal of the ‘Interim Decision on the Death of Mr
Mustafa Amine Badreddine and Possible Termination of Proceedings, 11 July 2016,
p- 21.

8 See, e.g., STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F2720, Redacted Amended
Consolidated Indictment, (Indictment), para. 1.

° See, e.g., Indictment, para. 3.

10 See, e.g., Indictment, paras 14-15.

1" See, e.g., Indictment, para. 3.

12 See, e.g., Indictment, para. 19.
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contends that those two other phones can be attributed to Ayyash and
Merhi”, and were, in turn, allegedly used to prepare and coordinate the
attack and the false claim of responsibility'*. The Prosecution centers its
case around telephone communications evidence, it alleges that the Green
network users communicated exclusively with each other: a so-called
covert, ‘closed network. Separate closed networks of phones — Blue,
Yellow and Red — were, allegedly, used by co-conspirators acting in concert
with Ayyash. The Red network is alleged to consist of eight ‘mission’ phones
used by the ‘Assassination Team’ consisting of Ayyash and five, as yet
unidentified individuals, to surveille Hariri and coordinate the attack'®. This
Red network, allegedly, ceased all activity moments before the bomb blast
took place'. The Blue and Yellow Networks, each consisting of eighteen
phones, belonging to Ayyash and other members of the assassination team,
were allegedly used during the surveillance of Hariri and in the preparation
for the attack, including the purchase of the vehicle used to carry the
explosive device'®. Finally, the Prosecution alleges that a Purple network of
phones was used by Merhi, Oneissi and Sabra to coordinate the false claim
of responsibility™.

Changing nature of evidence in international trials

The nature of evidence presented to support these allegations differs
greatly from the kind of evidence presented before other international
military and criminal tribunals, contributing to an observable phenomenon,
whereby, as the system of international tribunals has evolved to respond to
different crimes, it has borne witness to an evolution in the type of evidence
being presented. For example:

 The International Military Tribunals in Nuremberg was heavily
reliant upon documentary evidence, with Allied-Prosecutors
determined to convict Nazi criminals using the words of the Nazis

B See, e.g., Indictment, para. 18

See, e.g., Indictment, para. 15(b).
See, e.g., Indictment, para. 15(b).
See, e.g., Indictment, para. 15(a).
See, e.g., Indictment, para. 15(a).
18 See, e.g., Indictment, para. 15(c)-(d), 32.
¥ See, e.g., Indictment, para. 19(d).
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themselves®. The United States Holocaust Memorial Museum
estimates that nearly 3,000 tonnes of physical records were produced
at the Nuremberg trial*. This was supplemented with footage taken
by the Germans themselves, and photographs and films taken by the
US Army Signal Corps contemporaneously with the liberation of
various concentration camps by the US troops in the final months
of the war?.

« Prosecutions at the ICTY were heavily reliant upon witness testimony;,
military and government records, and in some instances physical and
forensic evidence to identify and demonstrate the civilian status of
victims. Meanwhile, expert historians, diplomats, and civil society
actors offered eyewitness accounts of events on the ground and were
called to give evidence. These sources of written and oral evidence —
military, governmental, diplomatic, and political — were significant in
demonstrating the policy elements of the international crimes under
the ICTY’s jurisdiction and the joint enterprises that were alleged to
exist between senior civilian, military and paramilitary leaders.

o Similar evidence was also led at the ICTR, a tribunal, which, in
certain cases, held trials that turned on the reliability of eyewitness
identification evidence, where the identity of particular perpetrators
was in dispute.

o The Prosecutor of the International Criminal Court has looked
to such sources more and more, for example, exploring the use of
forensic accounting evidence in order to shore up its case, and seeking
to obtain the financial records of the former accused in the Kenyatta
case.

It is a truism that the nature of the crimes, both in substance and in law,
will be a key factor in determining the nature of the evidence presented. But

» United States Holocaust Memorial Museum, ‘Combating Holocaust Denial:
Evidence of the Holocaust Presented at Nuremburg, Holocaust Encyclopedia, https://
encyclopedia.ushmm.org/content/en/article/holocaust-denial-evidence-of-the-
holocaust-presented-at-nuremberg (last accessed 10 January 2019).

2! Tbid.

22 Jbid.
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with ever more complex international prosecutions, and accused persons
seeking to evade prosecution, prosecutors today are not necessarily in
the same position as those at Nuremburg, who had the relative luxury of
choosing the most impactful evidence around which to structure their case.

Telecommunications evidence in the Ayyash et al. case

In the Ayyash et al. case at the Special Tribunal for Lebanon, the
Prosecution has presented three main phases of evidence, around which it
bases its case:

« Phase One consisted of forensic evidence on the cause of the
14 February 2005 explosion, and evidence related to the death and
injury of the victims of this attack.

« Phase Two consisted of evidence of preparatory acts for the attack and
the alleged false claim of responsibility; and

o Phase Three of evidence concerned the identity of the accused and
their respective roles in the attack.

Phases Two and Three were based heavily, though not exclusively, on
highly technical telecommunications evidence. This evidence begins with
Call Data Records (CDRs) that the Prosecution contends are routinely
generated and maintained in the ordinary course of mobile phone service
providers’ business activities. These CDRs contain metadata — information
about the communications (date, time, whether they were outgoing or
incoming, the handset used, the duration of a call, the cell — that is, the
mobile phone tower — used at the beginning of the call or for sending or
receiving an SMS, and in certain circumstances the cell used at the end of
a call)®. However, the raw CDRs are largely unintelligible without further
analysis: imagine rows of numbers, semi-colons, dashes and code that are
undecipherable to the untrained eye.

As a result, the Prosecution has offered the further analysis required
to understand this metadata, extracting relevant information from CDRs
and placing it into documents called ‘Call Sequence Tables. Together with
information about the cells, including their names, locations and areas of

# Indictment, para. 14(a).
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best coverage, the Prosecution has painstakingly pieced together a theory of
the case based on observable patterns of usage by phones it contends must
be operating in covert networks (the coloured networks). And that lead the
Prosecution to believe these phones were used in the plot to assassinate Mr.
Hariri and lay the false claim of responsibility.

From this point, the Prosecution has relied upon various types of
evidence to link the coloured network phones to particular users. This
includes witness testimony and statements, records of telecommunications
companies (to identify users of particular phone numbers and/or
handsets), and co-location — a process whereby the Prosecution attempts
to demonstrate evidence of personal phones moving in patterns so similar
to one of the coloured network ‘mission’ phones, that the only believable
forensic outcome is that user of the two phones is the same individual.

Legal issues

It might seem self-evident to observe that complex investigations
may result in more complex cases theories, and therefore more complex
evidence. But the ramifications for international courts and tribunals ought
not to be understated. There is, rightly, an expectation that international
tribunals ought to move swiftly and efliciently to bring perpetrators of
alleged crimes to justice — and often there is lament when these bodies
are viewed as moving too slowly, both for the sake of victims and the
international community. The pace of international proceedings cannot
be considered without concurrently examining the challenges associated
with the new forms of evidence being presented before international courts
and tribunals, and the corresponding issues that can cause international
criminal proceedings to be protracted.

General issues

While the use of telecommunications evidence at the Special Tribunal
is held out as unique at the international level — and, indeed, it is — the
same kind of evidence already plays a major role in complex criminal trials
in many domestic jurisdictions*. Nonetheless, the Ayyash et al. case has

2 Goran Sluiter ef al. (eds.), ‘International Criminal Procedure: Principles and Rules,
Oxford University Press, 2013, p. 1070.



I. Hrdlickova 127

brought this class of evidence to the international level for the first time.
As aresult, it is not perhaps a surprise that its use has given rise to a number
of novel legal issues.

A case based predominantly on technical telecommunications evidence
relies on masses of such data being pieced together in order to build a case
theory. To do this, the Prosecution at the Special Tribunal relied heavily on
the written reports and oral testimony of experts and trained analysts.

Not surprisingly then, one of the key issues that has emerged between
the litigating Parties, is the qualifications and credibility of these witnesses,
as well as the reliability of the data underlying their conclusions. An expert
may be testifying in relation to what he or she believes to be true, yet rely
upon assumptions grounded in evidence that itselflacks sufficient probative
value®®. Conversely, if the Trial Chamber is convinced that significant
weight can be attached to the underlying data, it is the testimony of these
key witnesses — relied upon to fit the pieces of the puzzle together — that
becomes a central issue.

The Prosecution’s case theory has also given rise to argument amongst the
Parties, which was evident in their final trial briefs and closing submissions,
contesting whether the Prosecution’s case can be substantiated essentially
on the basis of circumstantial evidence, in the absence of physical evidence
linking the accused to the alleged crimes.

Transfer and receivability of telecommunications data

Turning to one of the more notable issues surrounding the use of
telecommunications data, one particularly contested legal issue between
the Parties was the question of the legality of the transfer and receivability
of telecommunications evidence: an issue that was the subject of an
interlocutory appeal in 2015%.

Defence Counsel for — at the time — all five accused challenged the
admission of the Prosecution’s Call Sequence Tables (CSTs) into evidence.

* Ibid., p.1025.

* STL, Prosecutor v. Ayyash et al., STL-11-01/T/AC/AR126.9, F0007, Decision on
Appeal by Counsel for Mr. Oneissi Against the Trial Chamber’s Decision on the Legality
of the Transfer of Call Data Records, 28 July 2015 (Appeal on Legality of CDRs).
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The CSTs were based on CDRs — the original data sets of which contained
metadata relating to every mobile phone call and text message in Lebanon
between 2003 and 2010.

The CDRs were transferred from Lebanese telecommunications
providers to the United Nations International Independent Investigation
Commission (UNIIIC) and the Tribunal’s Prosecution.

In its decision, the Trial Chamber held that while the collection of
telephone metadata may constitute a restriction on the right to privacy, the
transfer of the CDRs was neither unlawful nor arbitrary”. This was because
Security Council Resolutions 1595 and 1757 establishing the UNIIIC and
the Tribunal, provided the necessary legal authorization for the transfer.
Moreover, it considered the transfer necessary and proportionate to the
legitimate aim of investigating the attack of 14 February 2005%.

Two issues arising from this decision were certified for appeal:

« Whether the Trial Chamber erred in concluding that the UNIIIC
and the Prosecutor could legally request and obtain CDRs from
Lebanese telecommunications companies without either Lebanese or
international judicial authorization®’; and

o Whether the Trial Chamber erred in concluding that the absence
of judicial control does not violate any international human rights
standard on the right to privacy, which would justify the exclusion of
the call data records under Rule 162°".

With respect to the question of judicial authorization, the Appeals
Chamber held that the Trial Chamber was correct in finding that the
UNIIIC and the Prosecutor could legally request and obtain the CDRs
without judicial authorization, because such authorization was not required

¥ STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F1937, Decision on Five
Prosecution Motions on Call Sequence Tables and Eight Witness Statements and on
the Legality of the Transfer of Call Data Records to UNIIC and STLs Prosecution 6 May
2015 (Decision on Legality of CDRs).

% Decision on Legality of CDRs, para. 109.

» Decision on Legality of CDRs, para. 109.

% See Appeal on Legality of CDRs, para. 8.

3! Ibid.
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under their respective governing legal instruments®. In its reasoning, the
Appeals Chamber noted that the Security Council resolutions establishing
the UNIIIC and the Tribunal did not demonstrate any intention on the
part of the Security Council to subject the UNIIIC or the Prosecution
to the jurisdiction of judicial or other authorities in their investigative
endeavours”. It also considered that the Lebanese government had
requested the establishment of both the UNIIIC and the Tribunal precisely
to create independent external organs to conduct investigations into the
attack of 14 February 2005 and others of a similar nature, which by their
very nature were not intended to be subjected to the authority or direction
of the Lebanese state or institutions®.

With respect to the right to privacy, the Appeals Chamber held that there
is a compelling case for considering the transfer of CDRs in the absence of
judicial control as inconsistent with international human rights standards®.
However, the Appeals Chamber concluded that the transfer did not violate
the right to privacy in the Ayyash case, because their transfer was provided
for by law, was necessary, and was proportionate®.

The Appeals Chamber noted that, judicial authorization — which the
Defence complained was absent in this case — is but one means of ensuring
that restrictions on the right to privacy remain proportionate”. In this
respect, it considered that the precise requirements necessary to adequately
safeguard human rights depend on the circumstances of each case®. The
majority of the Appeals Chamber further reasoned that the collection
of the CDRs was lawfully carried out, not by any State, but by Lebanese
companies for billing and customer management purposes, rather than for
the purpose of investigating future indeterminate and unspecified criminal
conduct®. These companies also played a role in demonstrating the
provenance of the evidence, as they were also responsible for the storage

32 Ibid., para. 36.
* Ibid., para. 31.
% Ibid., para. 32.
* Ibid., para. 47.
% Ibid., paras 48-58.
7 Ibid., paras 53-54.
38 Ibid., paras 53-54.
¥ Ibid., para. 56.
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of the CDRs. The Appeals Chamber concluded that in the case before it,
potential concerns regarding the right to privacy were negated by the fact
that the transfer of the CDRs took place to facilitate the investigation of
concrete and specific crimes, which had already been committed*.

Legal issues unique to in absentia trials

A further legal issue arises from the in absentia nature of the Ayyash et
al. proceedings. Although the fact that the proceedings are in absentia does
not change the applicable evidentiary rules, in practical terms, the absence
of the accused does make a difference in the courtroom and certainly has
an indirect effect on evidentiary matters. For example, each of the accused
naturally has first-hand knowledge of his own whereabouts on the day and
month leading up to the attack on 14 February 2005, and should they have
an alibi, it is highly unlikely that the Defence teams assigned on their behalf
would have access to such information without their cooperation. Moreover,
the accused are sometimes in a more knowledgeable position to guide and
advise their Defence counsel on the cross-examination of certain witnesses.
Notwithstanding, the Tribunal has done and is doing everything within its
capacity to uphold the accused’s fair trial rights despite the absence of the
accused. Importantly, this includes providing the right to a retrial, should
the accused appear in person before the Tribunal*..

But this does not mean that in absentia trials do not present challenges
relating to evidence by their very nature. The most notable example in the
context of the Ayyash et. al. case followed the death of the former accused,
Mr. Badreddine. While Badreddine’s case was not the first example of the
death of an accused during the course of international criminal proceedings,
it gave rise to unique questions of evidentiary procedure.

The ICTY was required to address the death of an accused on several
occasions following the death of the accused pending the outcome of
proceedings®”. But, in contrast to the question before the STL, when the ICTY

" Ibid., para. 56.

4 Rule 109 STL RPE.

2 See, e.g., ICTY, Prosecutor v. Hadzi¢, IT-04-75-T, Order Terminating the Proceedings,
22 July 2016; ICTY, Prosecutor v. Deli¢, IT-04-83-A, Decision on the Outcome of the
Proceedings, 29 June 2010.
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was faced with the death of former Serbian President Slobodan Milo§evié,
for example, the death was easily verified through medical statements and
death certificates easily produced in the context of Milosevic’s detention at
UN facilities in the Netherlands®.

In the case of Mr. Badreddine being tried in absentia, however, no
such records could be produced. On 31 May and 1 June 2016, the Trial
Chamber heard evidence and legal submissions from the Prosecutor, Legal
Representative for Victims and Badreddine Defence in relation to the
alleged death of Mr. Badreddine and found, by majority that it ‘d[id] not
believe that sufficient evidence ha[d] yet been presented to convince it that
the death of Mustafa Amine Badreddine ha[d] been proved to the requisite

standard’.

The issue was ultimately certified for appeal, with the Appeals Chamber
required to consider the same issue®. The Tribunal was required to
evaluate the standard of proof applicable to the assessment of the evidence
regarding the death of an accused*. The STLs Statute and Rules did not
offer guidance in this regard and the jurisprudence of other international
courts and tribunals on termination proceedings was consistently silent
on the standard to be applied in making the relevant factual finding".
Accordingly, the STL was seized of an entirely unique legal question, in no
small part due to the in absentia nature of its proceedings.

The Trial Chamber considered that the applicable standard of proof
should not be the same standard as that required for a conviction, a

# See ICTY, Prosecutor v. Slobodan MiloSevi¢, 1T-02-54-T, Order Terminating the
Proceedings, 14 March 2006 (noting the partly confidential submission of the Registrar
on the accused’s death).

# STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, Transcript of 1 June 2016, p. 56.

# STL, Prosecutor v. Ayyash et al, STL-11-01/T/TC, F2620, Certification for
Interlocutory Appeal of ‘Interim Decision on the Death of Mr Mustafa Amine
Badreddine and Possible Termination of Proceedings, 9 June 2016.

 Ibid.

¥ See STL, Prosecutor v. Ayyash et al, STL-11-01/T/AC/AR126.11, Decision on
Badreddine Defence Interlocutory Appeal of the ‘Interim Decision on the Death of
Mr Mustafa Amine Badreddine and Possible Termination of Proceedings, 11 July 2016
(Appeals Chamber Decision on Death of Badreddine), paras. 37, 42. Appeals Chamber
Decision on Death of Badreddine, para. 42.
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position with which the Appeals Chamber agreed*. Other than stating
that ‘a high standard’ of proof is required, and that it could not ‘safely’
conclude that the accused had died, the Trial Chamber did not further
articulate the applicable standard®. The Appeals Chamber considered
this approach to be erroneous, finding that the applicable standard
was the balance of probabilities, not in terms of a mere quantitative or
statistical probability, but a requirement that the ‘formation of a [belief]
in the truth of the fact at issue based on the evidence specific to the
particular case™.

It reached this conclusion by looking to the jurisprudence of other
international courts and tribunals as it related to the standard applicable to
findings other than those going to the guilt of the accused®. The Appeals
Chamber further explained that this ‘balance of probabilities’ standard
requires sufficiently convincing evidence to satisfy the judges that the
matter is proven®~.

Ultimately, the Appeals Chamber considered the various evidence
before it, submitted by both Parties: obituary notices by Hezbollah and
Badreddine’s family members, communiqué from Hezbollah announcing
Badreddine’s death, a statement by the Vice President of the Shiite Islamic
Superior Council, and various other evidence of Hezbollah announcements
of Badreddine’s passing; video excerpts of Badreddine’s funeral ceremony,
and evidence of condolence ceremonies — the entirety of which pointed to
the death of Mr. Badreddine®. Having holistically reviewed the evidence
on the record and considering the precise succession of events (from the
announcement of death to the funerals and the condolence ceremonies), the
evidences concordance, and the fact that it was not disputed, the majority
considered that Mr. Badreddine’s death had been sufficiently proven on the
balance of probabilities™.

# See Appeals Chamber Decision on Death of Badreddine, para. 42.
¥ Appeals Chamber Decision on Death of Badreddine, paras. 42-45.
¢ Appeals Chamber Decision on Death of Badreddine.

51 Ibid., paras. 43-44.

52 Ibid.

* Ibid., para. 51.

* Ibid., para. 53.
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Victims and evidence

At this juncture, I will change tracks entirely and address the role and
importance of victims in the presentation of evidence and participation of
the proceedings at the STL.

The right of victims to participate in the proceedings — not only on
a symbolic level, but in a way that is both effective and meaningful, — is
something the STL has always taken very seriously. The goal of victims’
participation is to prosecute crimes in a way that ensures that victims’ rights
are vindicated, in an effort to ensure that those victimized by crimes are not
excluded from the legal processes in which that victimization is addressed.

Along with the International Criminal Court and the Extraordinary
Chambers of the Courts of Cambodia, the STL has contributed to
pioneering meaningful victims participation in international criminal
trials. There are a number of key features at the Tribunal, which relate,
directly and indirectly, to issues of evidence.

First, it should be noted that the Ayyash et al. proceedings have enabled
some 72 participating victims, represented by the independent Legal
Representative of Victims to participate in the proceedings, including
the trial phase where evidence is presented. This number of victims is
considerably smaller than in some cases before the ICC, which in turn has
made their participation, in many ways, more manageable.

Second, a number of provisions of the STLs Rules relate expressly to
participating victims, and of these, some address issues of evidentiary
procedure. Rule 112 bis, for example, gives the Trial Chamber broad
discretion to determine the disclosure regime applicable to participating
victims®. Rule 87, meanwhile, sets out the modes of victims’ participation,
providing general entitlements to the provision of documents at the Pre-
Trial stage, to present evidence (or request the Trial Chamber to), examine
and cross-examine witnesses, to be heard on the personal impact of the
crimes against them at the sentencing stage, and participate in appellate
proceedings in a manner deemed appropriate by the Appeals Chamber*.

5 Rule 112 bis STL RPE.
% Rule 87 STL RPE.
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Third, while many of the rules governing victims™ participation before
the ICC and STL are similar, the way that these rules have been interpreted
and applied at the STL is quite unique.

For example, the STL has taken a progressive approach with respect
to granting access to material and evidence in the case file and allowing
victims to make submissions during judicial proceedings. Interpreting our
Rules of Procedure and Evidence in a progressive manner, STL judges have
granted the Legal Representatives of Victims access to documents in the
case file, including confidential materials’.

This can be contrasted with the approach taken at the ICC, which
has been somewhat less consistent and more restrictive in this regard.
Of course, the right to access materials and evidence in the case file
is foundational to the victims being able to understand and engage in
the proceedings at every level. STL judges have also permitted victims’
counsel to file submissions on key issues, helping to make victims’
voices heard and positions known on critical issues throughout the
proceedings™.

Moreover, the Tribunal has been cautious in relation to victims’ ability to
hold dual status as both a victim and a witness to key events — and source
of evidence in their own right — an issue, which can serve to interfere
with victims’ participatory rights. In the words of the Pre-Trial Judge in
his decision on victim participation, ‘[t]he fact that a person may act in
the capacity of a witness during the trial shall not ... serve to deprive that
person of his rights to participate in proceedings as a victim™.

7 See, e.g., STL, Prosecutor v. Ayyash et al., STL-11-01/PT/PT], F0256, Decision on
the VPU’s Access to Materials and Modalities of Victims’ Participation in Proceedings
before the Pre-Trial Judge, 18 May 2012.

8 See, e.g., STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F2746, Observations of
the Legal Representative of Victims on the Possible Appointment of an Amicus Curiae,
30 September 2016; STL, Prosecutor v. Ayyash et al., STL-11-01/T/AC/AR126.11,
F0012, Submissions of the Legal Representative of Victims on the Interlocutory Appeal
of the ‘Interim Decision on the Death of Mr Mustafa Amine Badreddine and Possible
Termination of Proceedings, 27 June 2016.

¥ STL, Prosecutor v. Ayyash et al., STL-11-01/PT/PT], F0236, Decision on Victims’
Participation in the Proceedings, 8 May 2012, para. 102.
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In practice, the Ayyash et al. proceedings have resulted in a number of
victims presenting evidence in their own right as victims: six participating
victims provided live testimony, while the statements of 24 others were
admitted during the Victims’ case, in addition to the live testimony and
expert report of a victimologist. The Tribunal has, where possible, made use
of video conference links to enable victims both to follow proceedings live
from Beirut, and to give evidence themselves in real-time, in a manner that
enables the Trial Judges to assess the presentation and testimony of witness,
and provide for the examination and cross-examination, without requiring
their physical presence.

Conclusion

As this article has touched upon a wide range of evidence-related issues
at the STL, I conclude with a few observations.

First, the intersection of technology and international criminal law,
which is so evident in the highly technical Ayyash et al. proceedings,
is hardly new, as the focus on films as a form of evidence in the
Nuremburg trials suggests. Nonetheless, the interactions between
technology and evidence in international trials will no doubt continue
to evolve. Telecommunications evidence, which has formed such a large
part of the evidential cache for the Special Tribunal for Lebanon, will
surely play a role in many future international trials including at other
tribunals.

Second, as criminal behaviours evolve to exploit newly available
technologies, we are likely to experience the potential for even more complex
and technical international crimes and prosecutions. It is therefore essential
that, to remain relevant, effective and capable, international jurisdictions are
able to adapt to the use of new forms of evidence. To an extent, the nature of
the evidence in the Ayyash et al. case has been shaped by the circumstances
of the Tribunal’s creation and the subject matter of its work. It is important
for international tribunals with broader jurisdictions, however, to ensure
that they are equipped, wherever possible, to adopt evolving approaches
to evidence gathering, and that the rules and procedure surrounding its
submission are capable of ensuring that the highest international standards
are observed.
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Finally, as an international community, we should continue to explore
ways in which we can involve victims in judicial processes. It is important
not to forget that complex international trials — especially those based on
very technical evidence — exist to address every human suffering. In the
case of the STL, this is not only the suffering of the broader Lebanese
community, which was so rocked by the assassination of their former Prime
Minster, but the very intimate and personal stories of pain and loss of those
who lost their lives or suffered injury — the victims who continue to live
with the physical, emotional and psychological scars of the attack. Their
stories, preserved through evidence, form an important part of a historical
record, which international tribunals must strive to provide an audience
for, if victims are to ever consider that justice is truly being served.
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M. Swainston*
Evidence in International Tribunals

I was honoured to take part recently in a session of the International and
Comparative Law Research Centre (ICLRC) dealing with Evidence before
International Courts and Tribunals, which asked, in particular, whether
distinct fora apply similar approaches to evidence. I moderated a panel
composed of experts from investment arbitration, commercial arbitration
and sports arbitration.

Professor Dr. Nayla Comair-Obeid of the Obeid Law Firm considered
that in investment and commercial arbitration, there was an evolution
towards convergence of the common law and civil law traditions so, for
example, civilian lawyers have become used to the idea of compelled
disclosure, though on a stricter and more focused basis than Anglo-Saxon
lawyers might like.

Dr. Mojtaba Kazazi went through burden and standard of proof in
investment and commercial arbitration, and Roman Khodykin of Bryan
Cave Leighton Paisner added an analysis of the switching of an onus of
proof once one side has put forward a prima facie case. Interesting questions

* QC, Barrister at Brick Court Chambers, Bencher of Lincoln’s Inn and a member
of the international panel of the St. Petersburg International Legal Forum. Michael
Swainston has a broad litigation and advisory practice in England and overseas in
areas including commercial and corporate litigation, international commercial
and investment arbitration, human rights, humanitarian law and related public
international law.
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arose concerning the standard of proof, because that can vary according to
the seriousness of the allegation made. This in turn has potential impact on
the level of proof necessary to establish a prima facie case, and thus to shift
an onus of proof to the other side.

Dr. Dirk-Reiner Martens explained how in sports law arbitration,
technical issues concerning alleged drug use are routinely resolved by
a robust contest of expert evidence, with questioning of experts, and
sometimes by strict application of the rules for taking evidence where
correct procedures have not been followed, given the seriousness of an
adverse result for an athlete.

Overall, the picture emerged that in the fields represented by the
speakers, principles concerning burden and onus of proof, and the
standard of proof, are well developed and well understood, albeit that
in every case there will be room for argument, the facts being different
and lawyers being lawyers. There was also familiarity with the processes
of taking evidence, and a robust readiness shared by all to challenge
evidence, including by questioning of experts with the tribunal taking
part.

As moderator, I could not help noticing a distinction in this regard
between these fields and practice before the major curial international
tribunals: the International Court of Justice (ICJ) and others increasingly
involved in inter-State disputes such as the European Court of Human
Rights (ECtHR).

For example, we heard earlier in the day that the ICJ typically seeks
consensus between the parties on the approach to be taken to evidence.
There is also academic research suggesting that in the past, the ICJ has been
keen to avoid factual controversy, often finding that cases turn on questions
of law dependent on uncontroversial facts'. A consequence may be that

! See, for example, C. E. Foster, ‘Burden of Proof in International Courts and Tribunals,
The Australian Year Book of International Law, Vol. 29, 2010, pp. 27-28. The author
is referring inter alia to M.O. Hudson, The Permanent Court of International Justice:
A Treatise, 1934, p. 500, and one of the panellists in the session on investment treaty,
commercial and sports arbitration — M. Kazazi, ‘Burden of Proof and Related Issues:
A Study on Evidence before International Tribunals, 1996, p. 83.
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there has been less attention to the development of principles of burden,
onus and standard of proof?.

We also heard that the ECtHR does not necessarily impose a burden of
proof on the party making allegations in the same way as other tribunals.
One can perhaps understand that, in terms of transfer of an onus to a
State party holding all the facts, in certain circumstances, where a prima
facie case has been made out. It would be impossible to justify in inter-
State cases. My own experience of inter-State cases in the ECtHR is that the
Court is seldom able to deploy sufficient resources or find sufficient time
for proper fact-finding: as an example, 15 minutes per witness in a complex
dispute where the witnesses deal with complex matters, is not enough.

Overall, the session dealing with investment treaty, commercial and
sports law tribunals confirmed for me a more general impression that
tribunals in these areas are more ready and able to deal with contested
facts than the major public international law fora. There are a number of
potential reasons.

First, the International Court of Justice may be conscious that its
jurisdiction depends predominantly on consensus, and the instances where
it is given jurisdiction are relatively few. At the same time, it knows that
‘alternative dispute resolution” and ‘self help’ in the international context
can have unfortunate consequences going beyond the case before them.
Accordingly, it is understandable if a tradition has developed of trying to
resolve disputes with as little damage to the fabric of international relations
as possible.

Second, international legal culture in some international courts is
substantially infused by the civil law tradition and is, perhaps, more resistant
to common law influence than investment and commercial arbitration.
The civil law tradition, by contrast with the common law, is ill at ease
with aggressive adversarial dispute resolution and places less emphasis on
cross-examination. Perhaps for the same reason, the ECtHR has shown a
preference for nominating and calling its own experts, rather than leaving
the choice of experts with the parties on an adversarial basis.

* Ibid.
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Third, the avoidance of factual controversy in international courts is,
perhaps, also driven by the experience of practitioners before them. These are
usually lawyers, who entirely specialise in public international law (PIL), often
at a rarefied academic level. They are unlikely to be specialists in fact-finding
or trial tactics. As a result, they may not be comfortable, as practitioners, to
advise that particular evidence should be challenged, and how, or to test it
themselves by cross-examination. Tribunals drawn from such lawyers may
be similarly ill at ease presiding over a contest of evidence.

Finally, there may have been a sense, in and around the major PIL
tribunals, that given their elite status and quasi-diplomatic role, they
somehow have greater insight into what has really happened in international
controversies than most observers, even without probing evidence.

For all of these reasons, the architecture, organisation and ethos of the
major PIL courts is often not conducive to the robust testing of evidence.

I believe that a major current question in international affairs is whether
PIL cases can continue to be resolved credibly without properly addressing
evidence, and whether the need to do so now trumps diplomatic nicety.
There are many reasons why, but suffice it now to mention one.

Modern digital media allow digital creation, alteration and editing of
pictures, video and sound recordings without a trace. They allow staging
of events in one part of the world to be ascribed to another with minimal
prospect of contradiction. They allow propaganda to have a greater potential
impact on bigger populations than ever before in history.

Anyone who doubts this assessment would do well to study the
documents released by Edward Snowden, the former NSA contractor who
turned whistle-blower on certain activities of security services within the
Five Eyes alliance’.

The press reporting of Edward Snowden’s revelations focused on the
ability of States to intercept phone calls and emails, etc., but that in itself
may well have been media manipulation aimed at damage control. Far
more interesting were slides showing the numbers of people engaged in
creating false material on the Internet.

3 The US, the UK, Canada, Australia and New Zealand.
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Having seen in real cases the scale and sophistication of such material,
I doubt the ability of international courts to see through it without proper
evidential enquiry — the sort of evidential focus that comes naturally in
investment treaty, commercial and even sports law cases, where tribunals
routinely give the parties a proper opportunity to present and challenge
evidence, including using their own experts at the forefront of relevant
technical skill.

It seems obvious too that there must be a disciplined analysis of how
to deal with digital material that is so susceptible to manufacture and
manipulation. Should it be admitted as evidence at all, without proof of the
origin of the data, its custody, and the processes applied to it and by whom?
Alternatively, should it carry any weight at all? Perhaps these might be good
questions for another ICLRC session.



M. Kazazi*

General Features of the Rules of Evidence
in International Procedure

I am very pleased to be here today, and like to thank the organizers for
their excellent preparation as well as hospitality. In particular, I would like
to thank Judge Roman Kolodkin. I enjoyed listening to Dr. Rajput’s keynote
remarks, as I did in listening to the previous speakers in the course of the
day.

At the outset, as investor-State arbitration is part of the topic of our
panel. I would like to recall that this workshop is happening at a time when
a general debate is going on about the role of international tribunals in
determining investment disputes and the possible implications for their
future shape, in particular whether a permanent international court should
be established to deal with investment disputes. At the same time, ICSID
is undertaking an extensive review of its Arbitration Rules, based on the
jurisprudence of about 600 ICSID cases. The first result of ICSID’s review,
released last August for public comments, includes a number of proposals
on evidence issues, but not a major change.

Now, on the issues before us today, my response is in the athrmative
to the important question raised in the general title of the workshop:
Evidence before International Courts and Tribunals: Distinct Fora, Similar
Approaches? On that basis, I would like to start my comments with a few
words on the nature of the rules of evidence in international proceedings,
and with quoting A.H. Feller, a renowned scholar, and later the Legal
Counsel of the United Nations, who published a study in 1935 on the law
and procedure of international tribunals and the practice of the Mexican
claims commission, as a major post World War I claims commission. In a
brief preface to his important work, he characterized the procedure before

* Vice-président of the Institut de Droit International; arbitrator, board member
of Tehran Regional Arbitration Centre; visiting scholar at the Graduate Institute
in Geneva; previously, Executive Commissioner of two international mass claims
programs for payment of compensation to workers; Executive Head of the United
Nations Compensation Commission, Secretary of its Governing Council.
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international tribunals at the time as the Antarctica of international law, in
terms of its difficulty, complications, and the need for further exploration.
In the eloquent words of Mr. Feller:

“The realm of the procedure of international tribunals is the Antarctica
of international law. A few explorers have skirted about its shores; others
have surveyed portions of it with more or less thoroughness. Not until
its little known territory has been conquered, region by region, will it be
possible for future scholars to draw a complete and revealing map of the
entire continent.

Over 80 years later, Antarctica has very little secrets to preserve and so
does, in my view, international procedure. In recent decades, international
procedure and evidence have progressively evolved becoming codified,
and harmonized. There exists now a number of recognized sets of
international rules of procedure and evidence, and a wealth of largely
consistent jurisprudence from the work of various international courts
and tribunals on the rules of evidence. While each Tribunal may have
its own characteristics due to its mandate, circumstances and purpose
of its creation, its work load, etc., there is a harmonious international
procedure and evidence, which seems common and consistent in its
general principles and main rules.

Flexibility, lack of technical rules of evidence often seen in municipal
laws, and freedom of the international courts or tribunals in the evaluation
of evidence are main features of evidence in international procedure.
As an important common feature, there is generally little restriction
on the admissibility of evidence before various types of international
tribunals®. There is no restriction based on the form of the evidence or
the medium on which the evidence is presented. Important is also the
principle of the equality of the parties, which as a fundamental principle,
is generally respected and applied in international procedures to ensure a
fair procedure.

! A. H. Feller, “The Mexican claims commissions, 1923-1934: A study in the law and
procedure of international tribunals, New York, Macmillan Company, 1935, p. vii.

2 For a discussion on instances of inadmissibility of evidence in international
procedure, see M. Kazazi, ‘Burden of Proof and Related Issues: A Study on Evidence
before International Tribunals, Kluwer, 1996, pp.186-212.
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In international procedure, three main general rules are recognized
concerning the burden of proof, reflecting the roles and duties of three
principal actors in each judicial or arbitral case, i.e. the claimant, the
respondent, and the tribunal.

First, the rule of actori incumbit probatio is the broad basic rule of the
burden of proof, according to which each party, apart from its procedural
position as claimant or respondent in the case, has to prove its claims and
contentions. Generally, in spite of the difference in the nature of various
types of tribunals and claims resolution facilities, the duty of each party
in proving its claims or contentions, in principle, remains the same. The
broad basic rule of the burden of proof applies practically in all fora in
spite of their different nature, compositions or purpose. That being said,
as will be explained below, the nature of a tribunal or a fact-finding body
may affect the level of the standard of proof and the role of the tribunal in
investigating the facts.

The second general rule of the burden of proof in international
procedure concerns the duty of the parties to co-operate in placing before
the tribunal the facts relevant to the disputed issues. While the rule of actori
incumbit probatio emphasizes the role and duty of the claimant, the rule of
collaboration of parties emphasizes the respondent’s obligation to produce
documents in its possession in an international procedure.

The issue of the production of evidence is important, and normally the
parties to an international litigation co-operate in providing the tribunal
with the documents and other evidence in their possession. It should be
recalled, however, that the mechanism of ‘discovery’ of documents, in the
form and comprehensiveness that it does exist in the courts of the United
States and some other common law countries, does not exist in international
procedure.

The issue of production of documents by a party to the possible benefit
of the adversary is generally complicated in international proceedings.
International arbitral tribunals generally do not enjoy the power, as some
national courts do, to force production of evidence by an unwilling party.
Therefore, understandably, the question of compelling the production of
evidence, and also that of consequences of non-production are not yet fully
settled in international procedure, including in investor-State arbitration
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and similarly in international arbitration. By necessity, a number of major
international arbitral or law institutions have tried to facilitate the issue
by providing optional rules that, through the agreement of the parties in
each case, would apply to the issue of disclosure of evidence available to
the other party. These rules generally provide details on conditions and
limits of disclosure, and on consequences of refusal to disclose, including
the tribunal’s power to draw its own inference (including adverse or
negative inference) from the non-justified refusal. Among the international
rules addressing this issue, the IBA Rules on the Taking of Evidence in
International Arbitration (2010) have gained wide recognition and are
usually adopted by reference and applied as necessary in both investor-
State and other international arbitrations. In adopting the IBA Rules, the
arbitral tribunal and the parties normally leave room for flexibility and the
possibility of applying the IBA Rules with changes that may be necessary
given the circumstances of the case.

The third general rule of the burden of proof reflects the role of
international tribunals in that respect, and concerns the authority of
international tribunals in matters related to evidence. The authority of
international tribunals is vast and encompasses the freedom in admission
and evaluation of evidence, including drawing appropriate inferences from
the refusal of a party to produce evidence readily available to that party. The
authority of international tribunals also includes determining which party
bears the burden of proof as well as the level of evidence required to meet
that burden, i.e., the standard of proof.

On the standard of proof, while normally this is a rather subjective
exercise by the arbitrators or judges of an international tribunal, to the
extent that one might be able to trace it from the results of the cases and
sometimes the language of the judgment or award, the preponderance of
evidence is the measure generally applicable in international procedures.
However, the nature of the international tribunal or the fact-finding body
may affect the standard of proof. As a result, for instance, in international
mass claims processing procedures involving valuation of losses suffered by
victims of armed conflict and human rights violations (e.g., claims before
the United Nations Compensation Commission) a more lenient standard of
proof has been applied. To the contrary, the international criminal tribunals
(e.g., ICTY) have applied the higher and stricter standard of ‘proof beyond
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reasonable doubt’ in light of the presumption of innocence vis-a-vis the
accused.

The general features of the law of evidence and its main rules in
international procedure are confirmed by the practice of major international
disputes settlement bodies, including international commercial arbitration
and investor-state arbitration. The IC], in its turn, has played an important
role by addressing and confirming the main features and rules of evidence
in international procedure in its jurisprudence. It is quite helpful that the
Court, perhaps, as a result of the sharp increase in its workload and due
to the nature of some of its recent cases, seems to have gradually moved
away in the last two decades from its earlier practice of focusing primarily
in its judgments on the law and on undisputed facts. In a number of cases,
the Court has provided detailed treatment of disputed facts and evidence.
This approach probably more visible since the Nicaragua case, has had a
positive impact on the law of evidence before international tribunals and
has contributed to its development generally.

Now, let me conclude by a brief reference to evidence in investor-
State arbitration. A general review of the investor-State arbitration cases
(including, e.g., some cases before the Iran-US Claims tribunal, ICSID cases
and the work of its various arbitral panels, and ad hoc investment dispute
cases) shows that similar to other international tribunals, the general rules
of the burden of proof are consistently applied, and that investor-State
arbitrations do not differ in this regard from other international tribunals.
Therefore, it does not seem that there are major issues concerning the
main rules of evidence, which, for instance, are fully reflected in the ICSID
Arbitration Rules. That being said, given the particular nature of the
investment dispute cases and the presence of the States in all cases, it seems
that many of the investor-State arbitral panels are facing issues related to
production (or non-production) of evidence either by the State or by the
investor-party to the case.

These issues include request of a State party for exemption from
production of a particular evidence on the basis of State secrecy. Obviously,
this is a contention that needs detailed explanations and possibly proof to
enable the other party to verify the request and respond. Confidentiality of
the material to be disclosed is another ground that may be raised by both the
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State and the investor. Confidentiality ground is particularly challenging, as
the tribunal often has to make a decision on the plea without having seen the
evidence itself. A solution used by some tribunals is to appoint independent
experts to review the documents and report to the tribunal with their advice
on the confidentiality. Concerns arising out of international public policy
are sometimes another ground for non-production of a document. These
and similar pleas for exemption from production of evidence are addressed
on a case-by-case basis by the respective arbitral panels. In resolving these
matters, in addition to specific circumstances of each case, due regard is
given to the principle of the equality of the parties and the impact of non-
production on the rights of the other party in the case. As mentioned above,
the IBA Rules are also used as guidelines, where applicable.



N. Comair-Obeid*

Evidence Before International Courts and Tribunals:
Distinct Fora, Similar Approaches?

Introduction
Dear Colleagues and Guests,

It is an honour for me to participate in the last session of this very well
thought-out event on ‘Evidence before International Courts and Tribunals’

I am very pleased to be in Moscow, a city, which I am visiting for the first
time and where I had a very warm welcome. Moscow is a fascinating place and
its arbitration landscape has been constantly blooming over the last years, which
makes me very pleased to be here and to participate in today’s discussions.

The interplay of different legal cultures on the arbitration scene triggers
an interaction of different rules of evidence, which often intermingle
and merge to form new sets of rules on evidence. Because of the crucial
importance of such rules in the conduct and outcome of any arbitration
case, analysing the different approaches to evidence in international
arbitration is both timely and topical.

I will focus my presentation on the differences between common law
and civil law approaches to evidence and their coexistence in international
commercial and investment arbitration. I will first highlight the key
characteristics of common law and civil law systems with regard to
evidence and will then describe the way the two systems have merged in
the arbitration world, thus forming a hybrid, yet efficient system.

* Prof. Dr. Nayla Comair-Obeid is the founding partner of Obeid Law Firm and
Professor of international commercial arbitration at the Lebanese University. She is
a past President of the Chartered Institute of Arbitrators (CIArb) 2017 and CIArb
Companion. Prof. Dr. Comair-Obeid has an extensive career in litigation and
international arbitration. Her areas of expertise cover international business law,
Islamic Finance, and Middle Eastern legislations. She has authored Law of Business
Contracts in the Middle East and numerous other publications in Arabic, French and
English covering a range of legal fields.
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Party-driven evidential process in the common law tradition

The common law tradition: an adversarial system under which
the parties have large powers to conduct the procedure

I will start with the characteristics of the common law approach to evidence.

In the common law adversarial tradition, the judge remains largely passive,
leaving the active case management to the parties. As a result, the evidential
process is party-driven — that is the disputing parties decide what fact and
expert witness evidence they wish to serve in support of their respective case
and are in charge of interrogating the witnesses and experts they call'.

Long-established tradition of document disclosure in common
law countries

Under the common law tradition, the evidentiary process is mainly
in the hand of the parties and practitioners, and judges have historically
viewed a broad, party-initiated disclosure process as an inevitable feature
of dispute resolution and are often reluctant to meaningfully limit the use
of that right by either party.

The golden rule in document disclosure in Common law is the proverbial
‘cards face up on the table’ in order to secure equality of arms and in search
for an ‘absolute truth Thus, under the English Law, for instance, the
parties have an obligation to make available evidence which either supports
or undermines their respective case’, save for some exceptions, including
legal advice and litigation privileges*.

! G. Blanke, ‘Document Production in International Arbitration: From Civil Law
and Common Law Dichotomy to Operational Synergies, The International Journal of
Arbitration, Mediation and Dispute Management, Vol. 83, Issue 4, November 2017, p.
424.

2 Ibid.

* Under Article 31.6 of the England and Wales Civil Procedure Rules:

‘Standard disclosure requires a party to disclose only: (a) the documents on which he
relies; and (b) the documents which: (i) adversely affect his own case; (ii) adversely
affect another party’s case; or (iii) support another party’s case; and (c) the documents
which he is required to disclose by a relevant practice direction’

* Three Rivers District Council v. Bank of England, (No. 5) [2003] QB 1556 and Three
Rivers District Council v. The Bank of England, (No. 6) [2005], 1 AC 610.
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Cross-examination by counsel well rooted in the common law tradition

Further, the common law heavily relies upon oral testimony. As such,
common law practitioners will typically master the art of cross-
examination of witnesses and experts whose oral testimonies will form
an important part of the evidentiary record. Indeed, under the common
law tradition, the physical presence of a witness affords the judge the
opportunity of observing the witness demeanour’. This is perceived
as being a useful indication of a witness’s truthfulness and, therefore,
a source of essential complementary information to understand the
parties’ cases.

Tribunal-driven evidential process in the civil law tradition

The civil law tradition: an inquisitorial system, which relies on the judge
to conduct the proceedings

Civil law practitioners have a very different conception of the way the
procedure should be conducted. As Pierre Tercier explained in a lecture
at the American University Washington College of Law, justice is not
dispensed in the same way everywhere around the globe, meaning that the
preferred way of applying the law in one legal system can be unconceivable
in another legal system®. This idea is well reflected in civil and common law
countries” approach to gathering evidence.

Thus, the inquisitorial approach underlying the civil law draws on the
Roman adage of iura novit curia — ‘the Court knows the law’, whereby the
judge takes an active role in the fact-finding process and is responsible for
establishing the truth’.

Civil courts’ reluctance to order the parties to produce material, which
they had not voluntarily proffered as evidence

As a result, party-driven discovery is a concept, which is foreign to
civil courts. The general approach in most civil law arbitration legislation

> ‘Evidence in Civil and Common Law Legal Systems, Abyssinia Law, 2012.

¢ ‘Washington, D.C: Tercier on harmonization, Global Arbitration Review,
11 December 2015.

7 G. Blanke, op. cit.
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with regard to discovery in international arbitration parallels that of the
model law, i.e. they do not specifically address the subject of disclosure. For
example, the Swiss Law on Private International Law is silent on matters
of disclosure, only providing that the arbitral tribunal have authority over
the procedural conduct of the arbitration and the power to seek judicial
assistance in evidence-taking from national courts®.

This approach reflects the civil law courts’ conception of justice,
which is protective of the Parties’ privacy and in the same time sceptical
of the Parties’ ability to say and seek the truth. Claude Reymond, former
Professor at the University of Geneva, said: “We feel that the principle
onus probandi incumbat alleganti excludes the possibility of obtaining
the help of the court to extract evidence from the other side. We react to
the notion of discovery, be it in English, or worse, in American style, as
an invasion of privacy by the court, which is only acceptable in criminal
cases”.

Civil courts’ scepticism toward oral evidence

Furthermore, because the parties are potentially distorting the truth to
their advantage, statements made by the parties tend to be treated by the
civil law judge with suspicion.

Consequently, counsel with civil law backgrounds are not accustomed
to cross-examining witnesses and experts, as it is rather the judge who is in

8 See Federal Act on Private International Law of 18 December 1987:

Article 182: ‘1. The parties may, directly or by reference to arbitration rules, determine
the arbitral procedure; they may also submit it to a procedural law of their choice.
2. Where the parties have not determined the procedure, the arbitral tribunal shall
determine it to the extent necessary, either directly or by reference to a law or to
arbitration rules. 3. Whatever procedure is chosen, the arbitral tribunal shall ensure
equal treatment of the parties and their right to be heard in an adversary procedure’
Article 184: ‘1. The arbitral tribunal shall itself take the evidence. 2. Where the assistance
of state authorities is needed for taking evidence, the arbitral tribunal or a party with
the consent of the arbitral tribunal may request the assistance of the court at the seat of
the arbitral tribunal; such court shall apply its own law?

° Cl. Reymond, ‘Civil Law and Common Law Procedures: Which is the More
Inquisitional? A Civil Lawyer’s Response, Arbitration International, vol. 5, issue 4, 1989,
pp. 357, 360.
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charge of questioning potential witnesses, legitimated by his/her objectivity,
neutrality, and impartial approach to the procedure.

I have myself experienced a number of arbitration proceedings where
civil law lawyers did not have a good command of cross-examination
techniques, and found themselves at a disadvantage compared to the
opposing parties’ lawyers coming from a common law background. This
shows the importance of training civil law lawyers in order to be able to
defend properly the case of the parties they represent.

Harmonisation of approaches to evidence in international
commercial and investment arbitration

The following summary of the civil and common law approaches to
evidence demonstrates the pros and cons of these two legal traditions.

Disclosure in international arbitration: privacy v. transparency

The extent a legal system wants to give to party disclosure requires
striking the right balance between the competing needs of protecting the
Parties’ privacy and the will to promote transparency.

The need for transparency in arbitration has led a number of arbitration
practitioners, including those from civil law backgrounds, to be in favour of
disclosure. For example, Karl-Heinz Bockstiegel said: ‘though coming from
a jurisdiction where specific disclosure still is an exception, I have found a
number of cases where one party would be at an extreme and unacceptable
disadvantage if it were not granted access to some relevant documents
which only the other party has in its possession’'.

While the arbitral tribunal’s power to order disclosure is ultimately
defined by the procedural law of the arbitration (the law of the seat) which

107, H. Rubinstein, ‘International Commercial Arbitration: Reflections at the
Crossroads of Common and Civil Law Traditions, Chicago Journal of International
Law, vol. 5, Ne 1, p. 308.

1 K.-H. Bockstiegel, ‘Taking Evidence in International Commercial Arbitration —
Legal Framework and Trends in Practice’ in Karl-Heinz Bockstiegel, Klaus Peter
Berger & Jens Bredow (eds.), The Taking of Evidence in International Commercial
Arbitration, 2010, pp. 1, 5.
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provides the legal basis and framework for the arbitrators’ disclosure
authority and the limits on such authority'?, the procedural rules chosen
by the parties generally give more detailed information about the way
evidence should be gathered".

The procedural rules produced by arbitral institutions are marked by the
convergence of adversarial and inquisitorial techniques in the presentation
of documentary evidence to facilitate a harmonized approach to document
production in international disputes'.

The International Bar Association Rules on the Taking of Evidence in
International Arbitration (IBA Rules) have been designed as a procedural
compromise solution between the common and civil law worlds in the
presentation of evidence in international arbitration proceedings.

In practice:

o The IBA Rules have introduced a practical framework for the
advancement of requests for document production in an international
arbitration process involving parties from varying cultural and legal
backgrounds®.

o The Redfern Schedule assists in the articulation and determination
of document production requests under the IBA Rules, and as such
facilitates an understanding of how document production under the
IBA Rules works in practice'.

The 2010 United Nations Convention on International Trade Law
(UNCITRAL) Rules and the Hong Kong International Arbitration Centre

2. G. B. Born, ‘International Commercial Arbitration, Chapter 16, ‘Disclosure in
International Arbitration, Kluwer Law International, 2014, pp. 2325-2334.

13 Ibid., pp. 2337 2342.

4 S. H. Elsing and J. M. Townsend, ‘Bridging the Common Law-Civil Law Divide in
Arbitration, Arbitration International, vol. 18, issue 1, 2002, p.59.

1> See IBA Rules, Article 3, Documents.

16 Originally devised by English arbitrator Alan Redfern, the Redfern Schedule is
a table containing four columns, which set out (i) a description of the documents
requested; (ii) the requesting party’s justification for the request; (iii) the opposing
party’s reasons for refusing the request; and (iv) the tribunal’s decision on each
request.
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(HKIAC) Rules, for instance, also confirm the arbitral tribunal’s disclosure
authority.

The International Chamber of Commerce (ICC) Rules, on the other
hand, do not expressly provide for requests by the parties for disclosure, but
it is clear that an ICC Tribunal’s authority extends to permitting the parties
to make requests for disclosure from their counter-parties upon which the
tribunal may base its disclosure orders.

There is now an emerging consensus among experienced arbitrators
and practitioners that a measure of document disclosure is desirable in
most international disputes. Thus, justice is almost always best served
by a degree of transparency which brings the relevant facts before the
arbitrators; justice, as well as efficiency, is also best served by ensuring
disclosure of the relevant facts sufficiently in advance of the witness
hearing that the parties can prepare and present their cases in light of
these facts'.

As a result, almost all jurisdictions recognize the inherent or implied
power of international arbitral tribunals to order disclosure by the parties
to the arbitration, again generally as an aspect of the tribunal’s broader
procedural and evidence-taking authority.

In practice, arbitral tribunals usually consider that for document
production to be efficient, it must serve the purpose of bringing to
the arbitral tribunal’s knowledge not just any documents relevant and
material to the outcome of the dispute, but documentary evidence
without which a party would not be able to discharge the burden of
proof lying upon it. Accordingly, parties are most often not allowed to
request the production of documents only to prove the inaccuracy of
statements made by the other party. Instead, their request for document
production had to be limited to documents helping them in discharging
their burden of proof. Moreover, when a document production request
is disputed, the arbitral tribunal will consider whether prima facie, the
requesting party actually needs the documents to discharge its burden
of proof.

7" G. Born, opt. cit., p. 2346.



N. Comair-Obeid 157

Cross-examination of witnesses and experts in arbitral proceedings: time
efficiency v. truthfulness

While documents are preferred forms of evidence in international
arbitration, because they are considered more trustworthy, -easily
manageable, and because it is more economical to bring them before the
court of law, arbitration practitioners coming from both common law
and civil law backgrounds generally agree that witness evidence brings
additional information which is very helpful in arbitral tribunals’ quest
for truthfulness. Oral testimony is seen as important complementary
evidence to fill in the gaps left by the documentary evidence and to bring
new elements, which can guide tribunals in their decision-making process.
Arbitral tribunals generally follow an approach very similar to the taking of
witness evidence in ordinary English court proceedings.

With regard to oral testimony, the IBA Rules on the Taking of Evidence,
in Articles 4 and 5, extensively cover party-appointed fact and expert
witnesses. They further take into consideration the civil legal tradition
of tribunal-led evidence gathering, by providing for the possibility of a
tribunal-appointed expert in Article 6.

Similarly, the LCIA Rules, although produced by an institution
based in a common law country, provide for the option of a tribunal-
appointed expert. Under Article 21(1) of the LCIA Arbitration Rules,
‘[t]he Arbitral Tribunal, after consultation with the parties, may appoint
one or more experts to report in writing to the Arbitral Tribunal and the
parties on specific issues in the arbitration, as identified by the Arbitral
Tribunal.

With regard to the practice relating to oral evidence more specifically,
international arbitration offers the opportunity to address the concerns
presented by common law and civil law approaches to witness and expert
evidence by finding a middle ground approach.

The common law adversarial system has sometimes been criticized
for encouraging bias in witnesses and experts, and for contravening key
principles of the duties of experts such as the duty to be objective, unbiased,
and uninfluenced by the pressures of the dispute resolution process, or of
any of the parties.
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This observation applies particularly to experts. Indeed, one can
legitimately doubt the independence and objectivity of two experts,
representing two opposite parties, and presenting completely opposite
and conflicting views. For instance, experts may differ in their opinion
regarding the level of damages appropriate due to a breach of contract, or
assess differently the relevance of certain factors in an expropriation claim.
Another issue is that where party-appointed experts divide on theoretical
lines. For example, accounting experts may have fundamentally different
views as to the best way to value a company or business. In following their
independent methodologies and modes of expression, tribunals may find
it difficult to read two different expert reports alongside each other and to
compare the opposing points. The question then arises of whether experts
in these circumstances are fulfilling their duty of assisting tribunals in
reaching an informed decision.

Party-appointed experts are sometimes referred to colloquially as
‘shadow’ experts, because they are essentially an extension of the party itself,
as opposed to a ‘clean’ expert whose responsibility is to present impartial
expert evidence to the tribunal.

In the civil law inquisitorial system, tribunal-appointed experts are
more likely to deliver un-biased opinion based on the instructions that
were given to them at the time they were retained.

In practice, however, working from detailed instructions alone may
result in an expert having a less comprehensive view of the case compared
with those who are working more actively alongside counsel. For these
reasons, it may prove ineffective to rely solely on a tribunal-appointed
expert. Further, arbitral tribunals may rely heavily on the opinion of a
single person, and in this case, the arbitration procedure would look more
like an elaborate and costly version of expert determination.

The flexibility of the arbitral procedure allows the tribunal to adapt to the
particular circumstances of the case, using, to a certain extent, its discretion
to follow the best way to ensure access to justice between the parties.

In practice, it is advisable that tribunals play an active role to request that
the parties, at an early stage after the first round of submissions, when they
have a better understanding of the case and the issues, submit a common



N. Comair-Obeid 159

list of experts within a specific discipline, including the methodology the
experts would like to rely on, and a list of common issues to address.

Hot-tubbing is another potential solution applied in international
arbitration proceedings, in that it can help experts agree on the issues and
present more focused evidence.'®

The process of hot-tubbing involves experts convening at the initial
stages of a matter in order to define the issues and points of fact in dispute.
The technique can be used to good effect, particularly in highly technical
cases, where it can enable a tribunal to compare and contrast the experts’
opinions on the same issue. However, the technique may only be effective
where a significant amount of preparatory work has been done to narrow
the issues in dispute, and where the tribunal is sufficiently knowledgeable
on the remaining issues that could be discussed effectively. The tribunal
should have enough comfort with the underlying issues to probe the experts
critically — something, which is far from guaranteed.

Further, arbitrators can intervene more pro-actively to manage the
evidence of party-appointed experts and define at an early stage the issues
on which evidence is needed”. Arbitral tribunals can notably:

« establish a separate protocol for experts in a first procedural order, as
well as ask the parties to identify who will act as their expert, and on
what matters by a particular date;

o direct experts to meet prior to finalising any reports on a ‘without
prejudice’ basis;

« monitor the progress of the experts with regular conference calls;

« ask the parties to agree or submit the factual assumptions for damages
in advance so that the differences can be identified, and once the
tribunal has made a determination, ask the experts to calculate the
difference;

'8 Fr. P. Kao et al, ‘Into the Hot Tub...A Practical Guide to Alternative Witness
Procedures in International Arbitration, The International Lawyer, vol. 44. Ne 1, p. 1036.
1 J. Waincymer, ‘The Process of Arbitration, Part II, in Procedure and Evidence in
International Arbitration, Kluwer Law International, 2012, p. 905.
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o schedule a ‘meet and greet’ between experts after the initial round
of expert reports for the purposes of narrowing issues in dispute.
It should be made clear that they can speak on an open or without
prejudice basis, following which the party-appointed experts could
submit supplemental reports only on those issues where there is
disagreement;

o direct that the parties agree on a common document set for the
experts before the final expert reports are produced. If the experts are
working from the same document set, it means they have to take the
same evidence into account, which lessens the risk that the reports
produced do not ‘meet’ on the evidential issues;

o suggest a list of issues to be submitted by the parties on which the
expert(s) is/are being briefed, especially in technical cases where
different experts may be dealing with different points;

« follow the Sachs Protocol*, a method proposed by Dr. Klaus
Sachs at the 2010 ICCA annual conference in Rio de Janeiro,
where he suggested that the arbitral tribunal select an ‘expert
team’ comprised of one expert from each list put forward by the
opposing parties as tribunal-appointed experts rather than party
appointed experts.

The members of any expert team, like any tribunal-appointed experts,
have duties of being independent and impartial, and are responsible to
the tribunal, not to the party who appointed them. Such protocol can be
said to combine the advantages of party-appointed and tribunal-appointed
experts.

Under the Sachs Protocol, once the parties have made their first
submissions, the arbitrators should invite each party to create a list of three
to five persons that parties consider appropriate to serve as experts. The
tribunal can then invite each party to comment on the experts proposed
by other party’s list. Two experts would be appointed jointly by the tribunal
as an ‘expert team’ and compensated out of the common fund of deposits

2 Kl. Sachs, ‘Protocol on Expert Teaming: a New Approach to Expert Evidence in
Albert Jan van den Berg, ICCA Congress Series, 2010, pp. 135-149.
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for the arbitration paid by the parties. The expert team will prepare a
preliminary joint report to be circulated to the tribunal and the parties
for comment, and then prepare their final joint report taking into account
those comments. The expert team, if required, would also testify at the
hearings themselves.

Particularities of investor-state arbitration

The rules, procedures, and practice of document production and
oral testimony in investment arbitration largely mirror those found in
commercial arbitration. There are, however, certain issues that are specific
to investor-state arbitrations, which are worth mentioning.

1. Evidentiary privileges

One aspect of evidence-gathering that may differ in investor-state
arbitration is the extent of exceptions to discovery rules. As such, a
number of privileges rarely seen in commercial arbitration cases are
more regularly invoked in investment arbitrations. This includes cabinet
privilege, or information related to secret diplomatic negotiations, state
secrets, deliberative process privilege, confidential taxpayer records, and
the secrecy of law enforcement investigations?'.

2. Difficulties related to gathering evidence in a situation of conflict/
administrations not keeping relevant documents on record

Some issues are speciﬁc to investor-state arbitrations against States,
which have faced internal or external conflicts, including through civil
unrest or revolution.

My experience of investor-State arbitrations with States affected by the
consequences of a crisis is that they often experience difficulty in fully
participating in the proceedings.

States typically experience difficulties in respect to gathering and
producing evidence due to destruction of documents, poor or a complete
lack of archiving, the inability to access or conduct expertise on certain
sites, etc.

21 G. Blanke. op, cit.
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On the other hand, the Claimant in investor-State arbitrations will
often be large — potentially a multinational company — and have a very
organized system for recording and classifying key documents.

This creates a significant imbalance in the arbitral procedure, where the
State is at a significant disadvantage and unable to prove allegations, even
if potentially true.

3. Difficulties related to States having limited budget means (non-
submission of expert reports, etc.)

Another experience that I faced in the arbitration against a post-conflict
State, is the State’s lack of resources leading to a parsimonious approach to
evidence submission.

What should a tribunal do in a situation when one of the parties,
typically the investor, submits extensive witness evidence together with
expert reports, and the State submits no expert report at all?

One possibility in this situation is for the tribunal to appoint its own
expert, but this has to be counterbalanced by the necessity to ensure cost-
and time-eflicient arbitral proceedings. It is also questionable whether you
can require the Party, which has renounced its right to appoint an expert
for financial reasons, to pay for a tribunal-appointed expert.

Under the ICSID Arbitration Rules, tribunals have a role to play in
ensuring the equality of arms between the Parties whether in asking relevant
questions to the experts and witnesses or in calling upon the parties to
produce documents.

Under Rule 34(2), ‘the Tribunal may, if it deems it necessary at any
stage of the proceeding: (a) call upon the parties to produce documents,
witnesses and experts; and (b) visit any place connected with the dispute or
conduct inquiries there’

Under Rule 35(1), ‘Witnesses and experts shall be examined before the
Tribunal by the parties under the control of its President. Questions may
also be put to them by any member of the Tribunal.
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The tribunal will have to be subtle in reaching a fair solution, while
securing different crucial rights of the parties, which include the protection
of their free will, privacy, and equal treatment in the arbitral proceedings.

Conclusion

I will conclude briefly by highlighting the central importance of today’s
conference theme, to which I am glad I have been invited to contribute.

Indeed, evidence is a central aspect of any national litigation or
arbitration. Carl Sagan said that: ‘Absence of evidence is not evidence of
absence’- yet, for a court or an arbitral tribunal, a fact, which is not proven,
cannot be taken into consideration, whether it is a true fact or not. Hence
the importance to keep everything on record, something that the Parties,
often State Parties, too often neglect.

As to evidence rules, I do believe that those applicable in international
arbitration represent a good middle ground capable of promoting fair and
efficient proceedings, while protecting the parties’ right to privacy. The mix
of cultural and legal backgrounds in international arbitration has enriched
the practice and been a driving force in finding a balanced and reasonable
approach to evidence gathering.



D.-R. Martens*

Evidence in Sports Arbitration

Introduction

Recognizing that today’s audience may not be fully familiar with the
peculiarities of sports arbitration, I will make some introductory remarks
before entering into my topic.

Sports arbitration — and thus evidence taking in sports arbitration —
is dominated by the Court of Arbitration for Sport (CAS) in Lausanne,
Switzerland. Indeed, any athlete wishing to compete in the events run by an
organisation within the Olympic pyramid (i.e. within the so-called Olympic
movement) must accept the jurisdiction of the CAS (‘forced arbitration’).
This quasi-monopoly has been challenged in recent years by a number
of private/commercial organisers that have tried to stage mostly one-off
competitions by enticing top-level athletes with significant prize money
and arranging for dispute resolution outside of the CAS (or refraining from
regulating dispute resolution). Some international federations are trying to
respond to this trend by threatening to sanction any athletes (primarily
with ineligibility) that participate in competitions, staged outside of their
reach.

A further threat to the CAS — and thus to the entire dispute
resolution system in sport — comes from athletes who challenge (so far
unsuccessfully) the independence of the CAS as a whole, claiming that it is
unduly influenced by the IOC and international federations.

The jury is still out on whether any of these challenges will one day
succeed in reshaping the structure of international sport and the resolution
of sport disputes; for now, CAS remains the dominant sports dispute

* Partner at Martens Rechtsanwilte, founder of Basketball Arbitral Tribunal; arbitrator
of the Cairo Regional Centre for International Commercial Arbitration, the Court
of Arbitration for Sport, the Arbitration Tribunal of the International Automobile
Federation, American Arbitration Association and International Centre for Dispute
Resolution.
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resolution forum, and its rules of evidence have a significant impact on the
taking of evidence in sports disputes.

Main features of CAS arbitration

CAS disputes are usually decided by a panel of three arbitrators or
by a sole arbitrator. Unlike many other arbitral institutions, the CAS
operates off a closed list of arbitrators. Approximately 400 arbitration-/
sports law specialists appear on this list, from which the parties (and
on some occasions, as discussed below, the CAS itself) must select their
arbitrators.

The way that the chairperson of a panel is appointed for a specific case
depends on the type of procedure. There are three ‘divisions’ at CAS, which
administer three different types of procedures.

First, the so-called ‘ordinary’ arbitration division deals with cases where
the parties have chosen the CAS as the body to resolve potential future
disputes. These types of cases are often normal contract disputes that may
involve entities or persons involved in sports. Under the rules governing
arbitrator appointment in ordinary procedures, the parties each appoint an
arbitrator from the list, and those two arbitrators then select the chairperson
also from the list.

Second, the CAS Appeals Arbitration Division administers appeals
against decisions rendered by sports federations (primarily disciplinary and
eligibility or transfer cases). In those cases, each party selects one arbitrator,
and the chairperson of the panel is appointed by the President of the CAS
Appeals Arbitration.

Finally, as of the beginning of 2019, CAS has created a special anti-
doping division (CAS ADD) to act as a first instance decision maker
and sanctioning body for alleged anti-doping rule violations pursuant
to delegations from, e.g., international federations. Cases can either be
decided by a sole arbitrator or by a three-member panel of arbitrators, who
are chosen from separate list of arbitrators that may only sit in CAS ADD
proceedings. If the parties submit their case to a sole arbitrator, the parties
may mutually agree on the arbitrator, failing which the Division President
will decide; it is possible to appeal decisions rendered by a CAS ADD sole
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arbitrator to the CAS Appeal Arbitration Division. When a CAS ADD case is
heard by a three-member panel of arbitrators, the parties waive their ability
to appeal an eventual award to the CAS Appeals Arbitration Division. The
composition of a three-member panel is determined as follows: the parties
may each nominate an arbitrator, and the chairperson is appointed by the
agreement of the parties, or, in the event the parties are unable to agree, by
the Division President.

Rules on evidence at CAS

The CAS has its seat in Lausanne, Switzerland and is thus a Swiss
Court of Arbitration. As a result, the Swiss Private International Law Act
(PILA) applies to CAS cases, if at least one of the parties to the arbitration
agreement, is neither domiciled in nor a habitual resident of Switzerland
(Article 176 PILA). Pursuant to consistent jurisprudence in Switzerland,
the ‘seat of the arbitral tribunal’ is deemed to be in Switzerland even if a
CAS panel hears the case in another country.

The PILA establishes the fundamental rules for international arbitration
in Switzerland and regulates matters such as the validity of the arbitration
agreement, questions of arbitrability, the applicable law, etc.

Article 182 PILA

According to Article 182 PILA, which is consistent with general practice
in international arbitration, the parties are, first and foremost, in charge of
determining the procedure for a given case, which they often do by making
reference to specific rules of arbitration such as the Code of Sports-related
Arbitration and Mediation Rules (CAS Code). To the extent that the parties
have failed to determine the arbitral procedure, the latter is in the hands of
the arbitrators, provided that they respect the rules of equal treatment and
the right of the parties to be heard.

Article 182 (VI Procedure) of the PILA provides:
1. Principle

1) The parties may directly or by reference to rules of arbitration
determine the arbitral procedure; they may also submit the arbitral
procedure to a procedural law of their choice.



D.-R. Martens 167

2) If the parties have not determined the procedure, the arbitral tribunal
shall determine it to the extent necessary, either directly or by reference
to a statute or to rules of arbitration.

3) Regardless of the procedure chosen, the arbitral tribunal shall ensure
equal treatment of the parties and the right of the parties to be heard in
adversarial proceedings.

Evidence taking: common law style or civil law style

Lawyers/arbitrators who have been trained in and work pursuant to the
common law style of litigation are accustomed to letting the parties take the
leading role in determining the way in which evidence is taken (‘adversarial
style’). In particular, the parties decide whom to present as witnesses and —
asa matter of principle — pre-determine the subject matter of the testimony,
mostly by submitting witness statements summarizing the expected
testimony. In cross-examination, the other party then tries to challenge
such testimony, mostly by putting in question the witness’ credibility.

Conversely, civil law lawyers/arbitrators generally set out in their
submissions the issues that they consider instrumental for the outcome of
their case and proffer the respective proof/witness. It is then for the judge/
arbitrator to decide, on the basis of his or her preliminary analysis of the case,
which evidence to take and who to hear as a witness (‘inquisitorial style’).

The issue of common law style versus civil law style of evidence taking
is not just a theoretical question! It may make a decisive difference whether
an arbitration panel leaves it to the parties to decide on the way in which
evidence is presented as compared to the practice of civil arbitrators, who
determine what they consider to be essential for the outcome of the case
and who thus decide on what evidence needs to be taken, including and, in
particular, who will be heard as a witness.

In CAS arbitrations, the extent to which a panel takes advantage of its
right under Article R44.3 of the CAS Code, i.e. the extent to which it ‘orders
the production of additional documents or the examination of witnesses,
appoints and hears experts, and proceeds with any other procedural step’
(Article R44.3 CAS Code) and thus takes a proactive role in the proceedings,
may be crucial. CAS practice shows that panels generally seem to be
conservative when it comes to making use of Article R44.3 orders.
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Types of evidence
Restrictions on written submissions and proffer of evidence

The CAS Code expressly provides that in ordinary proceedings (Article
R44.1 CAS Code):

...together with their written submissions, the parties shall produce all
written evidence on which they intend to rely. After the exchange of
the written submissions [which “as a general rule ... [consist of] one
statement of claim, one response, and, if the circumstances so require,
one reply and one second response’, Article R44.1, final paragraph]
the parties shall not be authorized to produce further written evidence
except by mutual agreement, or if the Panel so permits, on the basis of
exceptional circumstances’

In appeal proceedings, the Appellant ‘shall file ... a brief stating the facts
and legal arguments giving rise to the appeal, together with all exhibits
and specification of other evidence on which he intends to rely’ (Article
R51 CAS Code). And the Respondent ‘shall submit ... an answer containing:
a statement of defence; any defence of lack of jurisdiction; any exhibits or
specification of other evidence upon which the Respondent intends to rely;
the name(s) of any witnesses, including a brief summary of their expected
testimony ... [and] the name(s) of any experts it intends to call, stating
their area of expertise, and state any other evidentiary measure which it
requests’ (Article R55 CAS Code).

In CAS practice as a general rule, panels tend to be fairly generous in
finding ‘exceptional circumstances’ and thus inviting a second round of
submissions.

Witnesses and witness statements

In ordinary proceedings, according to Article R44.1 of the CAS Code,
‘the parties shall list the name(s) of any witnesses, whom they intend to
call, including a brief summary of their expected testimony... (Article
R44.1 CAS Code).

Similarly, in appeal proceedings pursuant to Article R51 CAS Code,
‘the Appellant shall file with the CAS court Office a brief stating the facts
and legal arguments giving rise to the appeal, together with all exhibits
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and specifications of other evidence upon which he intends to rely’ In the
Answer Brief, the Respondent shall submit ‘the name(s) of any witnesses,
including a brief summary of their expected testimony’.

As is true in general, witness statements may be of limited value in that
they are, almost without exception, formulated by attorneys, and thus may
not always accurately reflect the truth as the witness recollects it.

The IBA Rules on the taking of evidence in International Arbitration
(the IBA Rules)

As a general rule CAS panels often refer to the IBA Rules as a general
guideline for the taking of evidence to the extent that the CAS Code is silent
on a particular evidentiary issue.

Expert evidence

As is the general rule in international arbitration, the evidence provided
by party-appointed experts is considered expert evidence, and not merely
a party’s submission. Obviously, in doping-related cases, expert evidence is
the key to the outcome of the proceedings, in that, generally, the arbitrators
may not be sufficiently familiar with the medical/pharmacological details
of a particular doping scenario.

Despite the obvious partisan position that party-appointed experts
usually take, CAS panels rarely make use of their right to ‘appoint [court
appointed] experts’ (Article R44.3).



A. Rajput
Concluding remarks

Literary critics may disagree on which is the best contribution of
Shakespeare to the English Literature, but they more or less much agree on
one thing; one dialogue he uttered is transcendental, which is: ‘to be or not
to be?’ I guess that is probably a good way to respond to the question that
we have been trying to deliberate for the entire day today: evidence before
international courts and tribunals — distinct fora, similar approaches, to
be or not to be. I think it is a step in the direction of progress, because
from a position of saying ‘no’ we are moving to a position of reflection
and contemplation: should we or should we not? At least some guidance
on issues of evidence and practices of different courts and tribunals would
be helpful in this regard. Overall, the discussion makes me optimistic, and
that optimism arises from some common takeaways, which I think have
emerged from the discussions that we have had today. It was all because
of the excellent level of participation from the panellists and from the
audience. So I think, the real credit of this Shakespearean moment, of to
be or not to be on evidence goes to all the participants collectively, as a
collective thinking exercise. Let me note some common and salient themes
of today’s discussions.

All agree on the point that there are problems, and the problems are at
different levels, there are problems across institutions, there are problems
within the institutions, but there are problems. Then the question is whether
we are looking for similarity at approaches. If the answer is going to be
‘yes, then the question is at which level we are asking that question. If we
are going to ask that question at a higher level, in terms of two different
institutions, the answer is obviously going to be ‘no, because the institutions
are different. If we go slightly lower and try to ask ‘is this civil law/common
law approach; the answer is probably not going to be changed. But if we try
to go further down, dig deeper down into the principles of evidence, as they
are applied, dehors the environments in which they are applied, it seems
there is great deal of similarity. When I was listening to the discussion on
burden of proof, evidence, shifting of burden of proof, especially from the
European Court of Human Rights, what came to my mind that is precisely
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what the ICJ was trying to do in the Genocide Cases. Maybe, when we are
looking at it from a higher level, from the top of the mountain, we see a bit
of clouds and a bit of divergence. But when we use granular approach in
our analysis, get closer to the actual application of the principles, or just to
the notion of the principle itself, we probably can find a lot of similarities.
We find a great deal of similarity in the philosophical foundation of a certain
principle of evidence. I am deliberately avoiding the use of the word ‘rules,
because rules, as jurisprudentially or normatively understood, have some
binding characteristic. But principle have a great amount of flexibility. It is
possible therefore, that one could conceive, of such broad pool of principles
to which one can go into, draw upon, and use it based on the circumstances
depending on the peculiarities of that particular Court or Tribunal. It would
depend on the level at which it is functioning: whether it is an institution or
an ad hoc tribunal. However, what appears to emerge is that the presence of
such set of principles gives great deal of clarity.

We have seen that there has been a lot of debate between the civil and
common lawyers, as to which form of system is predominant — we are,
of course, going to keep fighting on that all the time; the question is: ‘do
we want to go on a crusade for that?’! If we do want to go on a crusade
for that, the ultimate sufferer is the international adjudicative process.
And I do, to some extent, really like the approach of the last panel, the
commercial arbitrators. Somebody made to me a comment: ‘Well, they
have to make money, so they have to be practical, but whatever it is, they
have found the solution. If they have found a solution, if they feel that civil
law and common law can coexist, then there is no harm to be practical
in adjudication of disputes between States, or private entities and States.
Well, the United Nations is meant to achieve co-existence. We should
therefore find common grounds and move forward, rather than indulge in
an ideological battle. The discussions during the day have shown the scope
for common ground on which we can proceed further.

I wish to make two brief concluding points.

Extensive references were made to the drafting history of the PCIJ
Statute, and that then it was not felt necessary to draft or refer to rules on
evidence. However, we have to ask ourselves a question: is the situation of
international adjudication today the same as in 1922, when the PCIJ Statute
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was drafted? Can we ignore the proliferation of international courts and
tribunals and the number of disputes that they are currently deciding? There
is a dramatic change in the nature and size of evidence that is presented at
proceedings before international courts and tribunals. The drafters of the
PCIJ Statute could not have contemplated questions of evidentiary value
of satellite images, or voluminous examinations and cross-examinations,
or handling expert witnesses, which is a regular feature of international
adjudication at the present time. Today when the times have changed, is
it not an opportune moment to revisit the need and utility of principles
of evidence? We need to reflect whether non-existence of principles of
evidence in the PCI]J Statute and the ICJ Statute was deliberate or purely
accidental.

The second point is, when we are talking about differences in different
adjudicative systems, are we talking about referring to actual differences in
the principles or simply terminological differences? Because what seems
to be underneath, the undercurrent of the principles, appears to be quite
similar. I do think there is certain degree of similarity, that one can see if
one tries to remove the theoretical trappings, or let us say the definitional
trappings, remove the definitional struggle and just try to look at the
substance of how those principles are being used and applied. If we do have
such set of flexible tools, I think it will certainly add clarity to the process.

As I was speaking to some of the present or former judges of different
courts and tribunals, some of them felt that this man was on a mission to tie
our hands. Just for their comfort, if at all there is such a project, which goes
ahead at the International Law Commission, the outcome of the project
will be in the form of principles: a set of non-binding norms, which courts
and tribunals can rely upon as per the requirements of the case. We see
that there is a need of a greater dialogue between international courts and
tribunals on evidentiary issues. At the moment, there are cross-references
to evidentiary practices of different courts and tribunals. They are looking
at each other, because they respect each other and know that each of them
has a different experience. If the exchange of ideas is already happening
on an informal level, would not it be better to have a more formalized
approach and develop a clear set of principles which could be of use for all
the relevant courts and tribunals?
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While the comfort and satisfaction with the principles of evidence of
the courts and tribunals is central, we cannot forget that the principal users
of these principles are States. If we only achieve comfort and satisfaction
of the judicial institution, there may be questions raised by States. There
is a certain degree of sensitivity involved, since there is an element of
sovereignty. It is necessary to see how the element of sovereignty functions,
how it factors in. All this has to be taken into account. It has to be balanced
with the interests of private individuals who would be a party, or have
stakes in international adjudication. We certainly do not want to be in a
situation where we have no principles of evidence and excess discretion to
adjudicators, thus creating a situation of ex aequo et bono. This would create
confusion. Clarity on principles of evidence as applied would be helpful.

I remember a conversation with a very sophisticated German Professor:
a deep thinking, philosophical professor. I would deliberately not name
him; and these are his words in an oral conversation, not written, and I do
not wish to take underserved credit. I wish to share his words of wisdom
with you: ‘Rules of any kind are disabling for a bad judge and enabling for a
good judge. In that sense, principles of evidence can assist in the process of
adjudication, they would not be disabling, they would be rather enabling.

I must say, I just join everybody, as to how phenomenally this whole
event has been organised. I am grateful to Judge Kolodkin, it was his idea
to have such kind of event, so that we all could speak to each other. We may
have disagreed on anything and everything, but there is one common
denominator on which we all agree — it was an exceptionally well-
organized and extremely well-executed event. And I take this opportunity
to thank Judge Kolodkin, the Center, and everybody who has been working
behind it to make this a success. Thank you very much!
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Evidentiary Privileges in International Courts
and Tribunals
(Round-Table Proceedings, May 15, 2019)

M.-B. Dembour*

Do the Regional Courts of Human Rights Accept to Draw
Negative Inferences When the Defendant State Fails to
Produce a Piece of Evidence?

Focus of this contribution

The brief I have received is to look at the production of documents and,
more specifically, at the consequences, which arise in international human
rights adjudication when a party fails to produce a document needed for
evidentiary purposes.

The first thing to note is that evidence is said to be ‘free’ (more of a
civil law tradition language) and/or ‘non-technical’ (more of a common
law tradition language) across the three regional human rights courts that
currently exist in the world — namely, the European Court of Human
Rights, the Inter-American Court of Human Rights and the African Court
on Human and People’s Rights. Importantly, if they so wish, each of these
courts can elect to get involved in the gathering of evidence. In particular,
they can ask the parties to produce documents.

The question, therefore, arises as to what happens if the defendant
state fails to cooperate with a court by not complying with a request to
produce documents or by not having volunteered a document, which was

* Professor of Law and Anthropology at the University of Brighton.
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obviously relevant. The same question, of course, arises when it is the
applicant, who fails to disclose some documents. However, it is generally
the defendant State who will hold compromising documents which it
could be tempted not to submit to the court, making the question more
pertinent in its regard.

As the oldest of the three human rights regional courts, the ECtHR is
often regarded as the model for its two sister-institutions. This presentation
will review how it has dealt with the issue, focusing on the landmark case
of Ireland v. United Kingdom. A brief comparative excursus afterwards
will highlight that we should not assume that the Strasbourg approach is
necessarily shared by the other courts.

Early pronouncement

When it comes to evidence, one of the most quoted passages of the
ECtHRS case law, including by the Strasbourg Court in subsequent case
law, originates in the judgment the Plenary Court adopted in the case of
Ireland v. United Kingdom on 18 January 1978. It reads:

‘[Regarding whether Article 3 (art. 3) has been violated], the Court
adopts the standard of proof «beyond reasonable doubt», but adds that
such proof may follow from the coexistence of sufficiently strong, clear
and concordant inferences or of similar unrebutted presumptions of
fact. In this context, the conduct of the Parties when evidence is being
obtained has to be taken into account [para. 161].

As we shall see, these words go to the heart of our topic. First, it may
be useful to recall what the case was about. Ireland v. UK concerned five
sensory deprivation techniques of interrogation, which the United Kingdom
had applied in the early 1970s in the context of extra-judicial detention
and internment deployed in Northern Ireland during ‘the Troubles.
For the present discussion, what is interesting is how the Court treated
Ireland’s claim that the interrogation techniques violated Article 3 ECHR'.

! We are thus leaving aside the part of the judgment, which accepted UK’s argument
that the extra-judicial nature of the detention and internment had been necessary to
combat terrorism in Northern Ireland, thereby justifying the British derogation from
Article 5 ECHR under Article 15 ECHR.
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To anticipate, the Court concluded that the use of the techniques amounted
to inhuman and degrading treatment contrary to Article 3 ECHR, but not
torture, which, in stark contrast, the Report of the erstwhile European
Commission of Human Rights opined had occurred.

The facts of the case were disputed by the parties. This persuaded
the Court, presumably the more so, since this was an inter-state case, to
depart from the principle, according to which it should normally refrain
from acting as a court of fourth instance. If the facts as determined by the
domestic courts of the defendant State were not to be accepted, where were
they to be found?

For the present discussion, we can leave aside that the original system of
the European Convention on Human Rights tasked the Commission with
ascertaining the facts — without making its factual conclusions binding
on the Court. More important here is that the Convention did not say
anything (and still says nothing) about the burden of proof. In the 1970s,
the Registrar of the Court wrote: ‘Sur qui pése ... le fardeau de la preuve?
Commission et gouvernement en ont débattu ... mais ... la Cour [statue] a la
lumiére de lensemble du dossier’”. This perspective was confirmed in Ireland
v. UK, whose para. 160 stated:

‘In order to satisfy itself as to the existence or not in Northern Ireland
of practices contrary to Article 3 (art. 3), the Court will not rely on the
concept that the burden of proof is borne by one or other of the two
Governments concerned. In the cases referred to it, the Court examines
all the material before it, whether originating from the Commission,
the Parties or other sources, and, if necessary, obtains material proprio
motu.

In time, this also got reflected in the text of the Convention, whose
current Article 38 provides: “The Court shall examine the case together with
the representatives of the parties and, if need be, undertake an investigation,
for the effective conduct of which the High Contracting Parties concerned
shall furnish all necessary facilities” In sum, the ECtHR is at the helm of the

? For a concurring view, see Eissen, ‘La présentation de la preuve dans la jurisprudence
et la pratique de la Cour européenne des Droits de THomme), in La présentation de la
preuve et la sauvegarde des libertés individuelles, 1977, 143-312, at p. 156, para 16.
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collection of evidence. The ECHR evidentiary regime thus seems to go in
a different direction from where the adage actori incumbit probatio (which
can be loosely translated, as ‘the proof has to be brought by the party who
brings up an allegation’) would lead”.

The Convention is silent not only about the burden of proof but also
about the standard of proof. Above we already saw that the Court opted
for the ‘beyond reasonable doubt’ (BRD) standard in Ireland v. UK. It is
worth now going through the reasoning, which led to this pronouncement.
Paragraph 161 started by saying:

“The Commission based its own conclusions [finding the five sensory
techniques amounted to torture] mainly on the evidence of the one
hundred witnesses heard in, and on the medical reports relating to, the
sixteen “illustrative” casesithad asked the applicant Governmenttoselect.
The Commission also relied, but to a lesser extent, on the documents
and written comments submitted in connection with the “41 cases” and
it referred to the numerous “remaining cases” (see paragraph 93 above).
As in the “Greek case” (Yearbook of the Convention, 1969, The Greek
case, p. 196, para. 30), the standard of proof the Commission adopted,
when evaluating the material it obtained, was proof “beyond reasonable
doubt”

As a word of explanation, the Greek Case had been brought in 1967 by
Denmark, Norway and Sweden, and then the Netherlands, in the wake of
the coup détat in Greece. The coup had been followed by gross violations
of human rights. One might have been tempted to regard these as
incontrovertible. However, instead of taking them as it were for granted,
the erstwhile Commission painstakingly examined them, using the BRD

* Such a foundation has not prevented the ECtHR from developing over the years
a jurisprudence about the question of how to allocate the burden of proof between
the parties. The Court has come to distinguish a number of different scenarios in this
respect. For example, if the state alleges that an applicant has not exhausted national
remedies, the burden is on the state to explain which remedies were not exhausted.
If an applicant brings prima facie evidence of a forced disappearance, or treatment in
detention, which caused injury or death, or participation in extraordinary rendition, it
is for the state to bring further evidence infirming the reality of this prima facie case for
violation not to be found.
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standard and attracting praise for the ‘judicial precision’ with which it had
established the facts*.

In Ireland v. UK, the United Kingdom would have been keen on the
adoption of the BRD standard — a concept found in the common law
and used in particular in adversarial criminal proceedings — as it seems
to make it particularly difficult and, indeed, potentially impossible for the
applicant to prove their case’. By contrast, Ireland would not have been
happy with it. Indeed, para. 161 of the Judgment continues:

‘The Irish Government see this [BRD] as an excessively rigid
standard for the purposes of the present proceedings. They maintain
that the system of enforcement would prove ineffectual if, where
there was a prima facie case of violation of Article 3 (art. 3), the risk
of a finding of such a violation was not borne by a State which fails
in its obligation to assist the Commission in establishing the truth
(Article 28, sub-paragraph (a) in fine of the Convention). In their
submission, this is how the attitude taken by the United Kingdom
should be described’

In this passage, Ireland is hinting at the fact that the United Kingdom
had refrained from submitting all relevant documents in its possession.
Ireland also makes the general observation that the BRD standard makes it
difficult, if not impossible for the applicant, to evidence the facts when the
defendant state fails to cooperate in the collection of evidence.

The United Kingdom’s unsurprising submissions were summarised by
the Court:

“The respondent Government dispute this contention and ask the Court
to follow the same course as the Commission’

The Court’s decision has already been quoted above. To repeat:

* See e.g. Kiss et Végléris, ‘Laffaire grecque devant le Conseil de I'Europe et la
Commission européenne des droits de Thomme' in Annuaire frangais de droit
international, 1971, para 56.

* A deeper analysis would, nonetheless, show that this need not logically be the case.
It all depends on how one understands the concept of ‘reasonable’ and its opposite
‘unreasonable’ doubt.



M.-B. Dembour 179

‘The Court agrees with the Commission’s approach regarding the
evidence on which to base the decision whether there has been violation
of Article 3 (art. 3). To assess this evidence, the Court adopts the standard
of proof «beyond reasonable doubt» but adds that such proof may
follow from the coexistence of sufficiently strong, clear and concordant
inferences or of similar unrebutted presumptions of fact. In this context,
the conduct of the Parties when evidence is being obtained has to be
taken into account [para 161]’

Arguably, this was not the most inspired move. It triggered fierce
criticism in subsequent case law by dissenting judges who argue that
the BRD standard is simply unsuitable for international human rights
adjudication®. This view seems to be shared by the other regional human
rights courts, both of which have stayed away from adopting the BRD
standard.

The ECtHR may have sensed that there was some incongruity in
adopting a standard which could appear excessive in requiring too exacting
evidentiary demands from the applicant (at a time when it might not have
been seen that the standard could also be applied to the defendant State)”.
The Court immediately went on to mitigate the perception that the BRD
standard requires exceptionally strong evidence, by adding that ‘sufficiently
strong, clear and concordant inferences’ can produce a proof BRD.

Some commentators were quick to denounce this addition as illogical.
Others remark, persuasively, in my view, that inferences can indeed happen
to be so strong as to eliminate almost every uncertainty as to what has
happened®. One can explain this through an example: let us assume you
come back to your house to find your front door, which you knew perfectly

¢ See e.g. Anguelova v. Bulgaria (13 June 2002) and Ggini v. Serbia (15 January 2019).

7 Today the Court does not hesitate to shift the burden of proof in some Article 2 and
Article 3 complaints, especially having to do with forced disappearances, bad treatment
in detention and extra-ordinary rendition. The State may also have to prove that a
measure adopted under paragraph 2 of Articles 8-11 was necessary in a democratic
society. Although the Court does not refer to the BRD standard in the latter scenario,
its application would not be theoretically impossible.

& This is particularly well argued by El Boudouhi in Lélément factuel dans le contentieux
international (2013).
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well to be blue, is now green. Provided, that in all other respects the door
remains the same, you will probably infer it has been repainted, even though
you have not witnessed the action of repainting. For such an inference to
hold before a judge, you would need to provide evidence of a series of facts,
including that the door used to be blue, that it is now green, and that it has
not changed in any other respect.

In Ireland v. UK, Ireland wanted the Court to draw inferences from a
number of facts it had established, plus the fact that the UK was failing to
cooperate with the Strasbourg institutions in the establishment of the facts.
However, the lack of cooperation, which would have provided the basis for
some inferences, was a fact which itself needed to be substantiated, which
Ireland was not in a position to do. (In time, evidence to this effect surfaced,
leading Ireland to request a revision of the original judgment forty years
later, as discussed in the next section).

In 1978, the most the Court felt it could make of this situation was to
state the position of principle according to which the manner in which
the Parties conduct themselves (here, understand the defendant State)
can lead it to draw inferences. No doubt, Ireland would have wanted
the Court to go further. As already quoted, it argued that the system of
enforcement would be ineffectual if, where there is a prima facie case of
violation, the risk of an adverse finding is not borne by the State who is
proving to be uncooperative in assisting the Court in establishing the
truth. However, the Court was not prepared to find that the UK had
committed torture.

The Court’s position has found its way into the Rules of the Court of
the European Court of Human Rights, which, in their current phrasing,
contain the following provision:

‘Where a party fails to adduce evidence or provide information requested
by the Court, or to divulge relevant information of its own motion, or
otherwise fails to participate effectively in the proceedings, the Court
may draw such inferences as it deems appropriate.®

° Rule 44C1, dating from August 2018. Rule 44A deals with the duty to cooperate with
the Court, Rule 44B with the failure to comply with an order of the Court. See also See
also Rule 54, Rule 59, Rule A1 of the Rules of the Court.
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As can readily be seen, the vagueness of this provision does not
guarantee a win for the applicant, once it is suspected or even established
that the defendant State is failing to divulge relevant information. The
liberty of appreciation enjoyed by the Court means that it is not promised
that negative inferences will be drawn in such cases, although this is not
ruled out either.

ECtHR's recent case law

In December 2014, the Irish Government requested a revision of the
1978 Ireland v. UK judgment. Incontrovertible proof regarding the lack of
cooperation, which had characterised the attitude of the UK Government
in the original proceedings, had emerged. Four decades on, the revision
request sought to have the interrogation methods used in 1971 recognised
to have amounted to torture. Ireland argued that evidence about the long-
term effects of the sensory deprivation techniques had been in the hands
of the UK Government in the 1970s, but purposely not submitted by it
in the original proceedings. Ireland’s second line of argumentation was
that official documents, recently declassified, showed that the use of the
controversial five techniques had been authorised at ministerial level, which
the UK Government had always known, but had not divulged in the original
proceedings (para. 20 of the 2018 Judgment). A Chamber of the ECtHR dealt
with the revision request. On 20 March 2018, it rejected it by six votes to one.

There was a long and strongly worded dissenting opinion by Judge
O’Leary, which ended:

75. [...] both limbs of the revision request reveal new facts which were
unknown both to the Court and to the applicant State when the original
judgment was handed down. Those new facts reveal (i) that medical
expertise was available to the respondent Government pointing to
the long-term serious mental effects of the five techniques, such that
in reality there was no conflict of evidence on this crucial point which
related to the intensity of the suffering endured, and (ii) the existence,
nature, extent and purpose of a policy of non-disclosure and obstruction
by the respondent State. [...]

“76. In 1978, the Court decided not to draw certain inferences from
what was alleged but could not then be proved as being the conduct of
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the respondent State. In 2018, a majority of the chamber has decided
to ignore the bigger picture now available to it on the grounds that the
principle of legal certainty must prevail. [...]

77. [...] in the present case, it is difficult to avoid the impression that
[...] the Court [...] has sought to shelter itself behind that principle.
By doing so, it risked damaging the authority of the case law, which that
principle seeks to safeguard [...].

Judge O’Leary points out that the facts should not have been in dispute in
the original case. All the necessary evidence existed to ascertain them. The
problem was that the respondent State did not cooperate and decided not to
disclose the evidence that it possessed at the time. Strikingly, this attitude of
non-cooperation benefited the UK, for it escaped being found in violation
of torture in 1978 — and then again in 2018, despite the fact that its non-
cooperation was now incontrovertibly established. Incomprehensibly from
a human rights law perspective, the Court did not draw the conclusion that
could have been expected.

Judge O’Leary’s opinion referred to a number of ECHR decisions,
which supported his view that the Court should have accepted to revise
the 1978 Judgment. One of these was Timurtas v. Turkey, a disappearance
case in which the defendant State failed to provide information (such as
detention records) decided on 13 June 2000. As quoted by Judge O’Leary in
his opinion at para. 44:

‘66. [...] States should furnish all necessary facilities to make possible a
proper and effective examination of applications [...]. It is inherent in
proceedings relating to cases of this nature, where an individual applicant
accuses State agents of violating his rights under the Convention, that in
certain instances solely the respondent State has access to information
capable of corroborating or refuting these allegations. A failure on
a Government’s part to submit such information as is in their hands
without a satisfactory explanation may not only reflect negatively on
the level of compliance by a respondent State with its obligations under
Article 38, § 1 (a) of the Convention (former Article 28, § 1a), but may
also give rise to the drawing of inferences as to the well-foundedness of
the allegations. In this respect, the Court reiterates that the conduct of
the parties may be taken into account when evidence is being obtained
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(see the Ireland v. the United Kingdom judgment of 18 January 1978,
Series A No. 25, pp. 64-65, § 161).'°

Another was Ahmet Ozkan and Others v. Turkey (6 April 2004), quoted
by O’Leary at para. 45 of his dissenting opinion:

‘(481.] It is true that it cannot be said that the Government failed to
react with the required diligence in submitting documents once they
were explicitly identified and requested by the Commission. However,
the Court also considers that the Governments passive attitude in
producing documents which were in their possession and which were
unquestionably of fundamental importance for elucidating disputed
facts, and the Government’s failure to submit these documents of their
own motion at a much earlier stage in the proceedings, was at best very
unhelpful’ [Emphasis added by Judge O’Leary]

Judge O’Leary also relied amongst other case law on Georgia v. Russia,
No. 1 decided on 3 July 2014, a case where the respondent State had
specifically been asked by the Court to produce a number of documents''.
This led him to submit at para. 48 his opinion:

‘Where a failure to disclose is established, a strong presumption works
in favour of the applicant Government, particularly when findings or

1% On the last word of ‘obtained;, a better vocabulary to use might have been ‘assessed.
Earlier on, this paragraph also stated ‘the Court would emphasise that Convention
proceedings do not in all cases lend themselves to rigorous application of the principle
of affirmanti incumbit probatio (he who alleges something must prove that allegation)’
Such a phrasing could suggest that the Latin adage is now taken by the Court to be
the principle which governs or should govern its evidentiary regime, even though, as
explained above, it might have originally been regarded as alien to the principle that the
Court examines all the material before it as it sees fit, as per current Article 38 ECHR.
In addition, it is not clear why the Court should seek to distance its reasoning from
the adage given that, correctly understood, it makes it possible — and even arguably
imperative — to impose a burden of proof on the defendant State.

' This included: statistics re the expulsion of Georgian nationals in 2006; the text of
two circulars which Russia retorted were secret, to which the Court observed the basis
for such secrecy had not been explained, not to mention that it — the Court — could
have limited the access granted to any document submitted, as well as files regarding
disciplinary proceedings and statistics about appeals.
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inferences of fact are the result of investigations which are serious,
consistent and corroborated by other sources’

To be pedantic, one might say that inferences do not belong to the
sphere of investigations as, perhaps, suggested in the last quoted passage,
but to that of logic. Still, what is important is that Judge O’Leary means to
stress that the facts on which inferences will be based must be clearly, one
might say almost irrevocably, BRD-established.

There are cases where the Court shows itself ready to draw inferences.
An example of this is Khamidkariyev v. Russia, Judgment of 26 January
2017, where the Court stated:

‘124. The Court considers, accordingly, that a strong presumption of
the Russian authorities’ involvement in the applicants relocation to
Uzbekistan has arisen. The Government, however, have failed to rebut
this presumption. In particular, they did not disclose the passenger
logs for the Tashkent-bound flights, which had departed from the
Moscow airports after 9 June 2014 (see paragraph 60 above). Nor did
the Government submit any explanation as to how the applicant could
cross the Russian border without a passport.

[...]

‘150. The Court has already established that in cases concerning
disappearance from the Russian territory of individuals wanted for
“extremism” crimes in Uzbekistan and Tajikistan that the Russian
authorities bear the burden of proof to show that the applicant’s
disappearance was not due to the passive or active involvement of the
State agents (see, with further references, Mukhitdinov, cited above, §
76). It notes that the Government have not discharged the burden in the
present case. Their claim that the State agents were not involved in the
applicant’s kidnapping as such does not suffice to absolve the State from
responsibility. The Court accordingly finds that the respondent State
must, therefore, be held accountable for the applicant’s disappearance’

Ascanreadilybeseen, herethe Courtusesthevocabulary of ‘presumption’
rather than that of ‘inference’ Pending a more comprehensive research of
the case law, I do not feel in a position to assert whether I believe the two
terms can be considered to be functionally equivalent or not. What I have
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already observed, however, is that other cases proceed in a slightly different
way from the passage just quoted. For example, in EI-Masri v. the Former
Yugoslav Republic of Macedonia, a case concerning the phenomenon of
extra-ordinary rendition, the Court stated in its Judgment of 13 December
2012:

‘167. In such circumstances, the Court considers that it can draw
inferences from the available material and the authorities conduct
(see Kadirova and Others v. Russia, No. 5432/07, §§ 87 and 88, 27 March
2012) and finds the applicant’s allegations sufficiently convincing and
established beyond reasonable doubt’

The conclusion that can be drawn from the material presented above is
that the ECHR system has always acknowledged the principle that parties
are obliged to bring to the attention of the Court all relevant facts, including
those which have been produced in the domestic legal order. It is also clear
that the ECtHR is at liberty to draw negative inferences from a refusal of
disclosure and/or suspected non-cooperation by the defendant State when
(other) facts are proven which make these inferences quasi-certain. There
are many cases where the Court has done so. However, there are also cases
where it has refrained from doing so, including Ireland v. UK where the
Court, in the words of Judge O’Leeary, turned ‘a blind eye on a policy
of extensive non-disclosure and obstruction’ (para. 73 of his dissenting
opinion). Given this bewildering array of decisions, more research will
need to be conducted before being in a position to map out and make
further sense of the ECtHR’s approach.

Beginning of comparative pointers
Inter-American Court of Human Rights

Velasquez Rodriguez v. Honduras was the first case decided on its
merits by the IACtHR, in 1988. The way the judgment proceeds leaves
me uncertain as to whether the Inter-American Court should be said to
have operated a shift in the burden of proof in this case. To present it in
an abridged form:

§ 29 — Recalls order by the Court of 7 October 1987 requesting the
Government of Honduras to provide information, including an
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organisational charter showing structure of Battalion 316 and its
position within the Armed Forces of Honduras.

§ 45 — Recalls that the Court decided by 6 votes against 1 to hear the
parties in a public session regarding measures requested by the Inter-
American Commission of Human Rights.

§ 46 — Recalls the Government submitted documents (including
autopsy reports) pursuant to Court’s decision of 9 January 1988.

§ 82 — Recalls the Commission presented testimony and documentary
evidence to show many kidnappings and disappearances, which were at
the very least tolerated by the Government.

§ 119 — The Court remarks that evidence submitted by Commission
tends to show a practice of disappearances.

§ 122 — States that criteria for burden of proof must be laid down, and
other evidentiary questions addressed before the Court weights the
evidence,

§ 123 — Declares that in principle, the Commission bears the burden
of proof.

§ 126 — °If it can be shown that there was an official practice of
disappearances in Honduras, carried out by the Government or, at
least, tolerated by it, and if the disappearance of Manfredo Velasquez
can be linked to that practice, the Commission’s allegations will
have been proven to the Court’s satisfaction, so long as the evidence
presented on both points meets the standard of proof required in cases
such as this’

§ 128 — Standards of proof in international proceedings are less formal
than in domestic proceedings.

§ 129 — Standard to be applied by the Court must recognise both
seriousness of the present charge and the need to establish the truth
convincingly.

§ 131 — Circumstantial or presumptive evidence is important in
allegations of disappearances given the attempt to suppress information.
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§ 134 — Human rights adjudication should not be confused with
criminal justice.

§ 135 — The defendant State cannot rely on the defence that the
complainant has failed to present evidence when the said could not have
been obtained without the cooperation of the State.

§ 137 — Regrets that the Court will have to reach its decision ‘without
the valuable assistance of a more active participation’ by Honduras.

§138 — “The manner in which the Government conducted its defense
would have sufficed to prove many of the Commission’s allegations
by virtue of the principle that the silence of the accused, or elusive or
ambiguous answers on its part, may be interpreted as an acknowledgment
of the truth of the allegations, so long as the contrary is not indicated
by the record, or is not compelled as a matter of law. This result would
not hold under criminal law, which does not apply in the instant case
(supra 134 and 135). The Court tried to compensate for this procedural
principle by admitting all the evidence offered, even if it was untimely,
and by ordering the presentation of additional evidence. This was done,
of course, without prejudice to its discretion to consider the silence or
inaction of Honduras, or to its duty to evaluate the evidence as a whole’

§ 147 — The Court lists the relevant facts that it finds proven.

§ 148 — The above leads it to find proven: (1) a practice of disappearances
between 1981 and 1984 carried out or tolerated by Honduran officials;
(2) Manfredo Velasquez’s disappearance at the hands of or with the
acquiescence of officials within the framework of that practice; and (3)
the Government’s failure to guarantee the human rights affected by that
practice.

§ 183 — Honduras itself defines the acts as crimes.
§ 184 — Theory of the continuity of the State.
§ 185 — Thus, the State is responsible.

In terms of standard of proof, a reference to BRD is nowhere to be
seen. This absence, which the Inter-American Court will maintain in
subsequent case law, is in line with the pro-homine (and thus, ultimately
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pro-victim) approach it has declared itself in favour of. As to the burden
of proof, it could be argued that the Court requires each party to prove
its own allegations. Accordingly, the reason why the IACtHR would have
found violations of the American Convention on Human Rights would
be, because of the inferences that could be drawn from facts, which had
been proven by the Inter-American Commission (formally the party
bringing the case before the Court) and the victim. However, a different
perspective could be discerned, with para. 135 possibly suggesting a shift
in the burden of proof. Whatever the proper analysis on this point, what
is beyond doubt is that the Inter-American Court is prone to request
that parties, including the defendant State, provide documents and
explanations. One suspects it is quicker, than its European counterpart
is, at making inferences when the respondent State fails to provide the
requested information.

On this note, it can be observed that Velasquez Rodriguez is credited with
having contributed to persuading the ECtHR to change its jurisprudence
regarding how cases of disappearances needed to be established by the
applicant. This evolution has in turn had an impact on the way the ECtHR
approaches cases alleging bad treatment in detention as well as, more
recently, involvement in extra-ordinary rendition.

African Court on Human and People’s Rights

The African Court uses an interesting vocabulary of ‘equitable
distribution’ of the burden of proof between the parties when facts are in
dispute (see e.g. Konaté v. Burkina Faso). On the basis of an interview with
a former President of the Court, I would tentatively suggest that the African
Court does not seem attracted by the idea that the burden of proof shifts
from the applicant to the state at some stage, arguably preferring to insist
that each party brings the proof of its allegations'. If so, this could go hand
in hand with a determination not to give the defendant State an easy way
out from proving what can, or indeed in a certain perspective must, be
regarded as constituting its very own allegations (rather than those of the
applicant).

12 Thus respecting the adage actori incumbit probatio (where the actor is not necessarily
the applicant, but any party who makes an allegation).
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Conclusion

Comprehensive and systematic research is needed in order to understand
the way each of the regional human rights courts applies evidentiary rules
and principles, including, but not only, when documents fail to be produced
by the defendant State. One may suspect that the evidentiary regime, which
is being developed in each system, tends to favour one or the other party,
and that apparently slight differences in phrasings adopted by the courts
are significant, even if their exact implications still need to be worked out".

13 This is something I plan to do with a research team in the context of an ERC advanced
grant called ‘DISSECT: Evidence in international human rights adjudication.
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Document Production before the ICJ and ITLOS:
Some Observations

Introduction

Documents are amongst the most important pieces of evidence that can
be introduced during both national and international proceedings.

The importance of documents in national litigation is highlighted by
rules of civil procedure giving preference to documentary evidence over
testimony. In the US, for example, if there is a document, it should be
submitted instead of examining a witness exclusively on the content of
the existing document'. In Italy, the civil code considers documents as the
main source of evidence and limits witness testimony to very few cases?.

Documents are also fundamental evidence in international proceedings.
The Peru v. Chile maritime delimitation case offers an interesting example.
Peru claimed that there was no agreed upon maritime boundary between
Peru and Chile. Chile, on the other hand, argued that there was an agreed
upon maritime boundary between them. Throughout the case, Chile had
the burden of proving the existence of the allegedly agreed upon maritime
boundary. Had there been a maritime delimitation treaty, a document,
Chile’s case would have been easily resolved. However, such a document
was never produced and seems not to exist. Chile argued its claim that a
maritime boundary existed by producing other documents, declarations
and treaties, and by documenting decades-long practice in the contested
sea. These documents were in particular: the 1947 Proclamation of Chile
and Peru, the 1952 Santiago Declaration and the 1954 Special Maritime
Frontier Zone Agreement. This last Agreement proved quite fundamental

* Emeritus Professor, State University of Milan, Former Judge of the International
Tribunal for the Law of the Sea, Senior Consultant Curtis, Mallet-Prevost, Colt & Mosle
LLP.

** JD, State University of Milan, LLM New York University School of Law.

! U.S. Federal Rules of Evidence, Rule 1002 (best evidence rule).
2 See, articles 2699 fI of the Italian Civil Code.
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in the definition of the case. The Court relied on it as evidence of the
existence of a tacit agreement on the maritime delimitation between the
parties:

“The 1954 Special Maritime Frontier Zone Agreement does not
indicate when and by what means that boundary was agreed upon.
The Parties’ express acknowledgment of its existence can only reflect
a tacit agreement, which they had reached earlier. In this connection,
the Court has already mentioned that certain elements of the
1947 Proclamations and the 1952 Santiago Declaration suggested an
evolving understanding between the Parties concerning their maritime
boundary. [...] In an earlier case, the Court recognizing that “[t]he
establishment of a permanent maritime boundary is a matter of grave
importance’, underlined that “[e]vidence of a tacit legal agreement must
be compelling” [...] In this case, the Court has before it an Agreement,
which makes clear that the maritime boundary along a parallel already
existed between the Parties. The 1954 Agreement is decisive in this
respect. That Agreement cements the tacit agreement.

“The 1954 Special Maritime Frontier Zone Agreement gives no indication
of the nature of the maritime boundary. Nor does it indicate its extent,
except that its provisions make it clear that the maritime boundary
extends beyond 12 nautical miles from the coast®

Document production can be considered as the first of three steps of the
fact-finding endeavour by a court or tribunal, the others being ‘admission
or rejection of evidence’; and ‘evaluation or interpretation of evidence™.
Document production is the action by which a party introduces certain
documents as evidence in the proceedings. Generally, before the IC] and
the ITLOS, document production is voluntary, meaning that the Parties
are free to submit the documents that they see fit>. It may be said, therefore,
that Parties are generally guided by the rules on the burden of proof and
persuasion in deciding what documents to produce: States will tend to

* Maritime Dispute (Peru v. Chile), Judgment, IC] Reports 2014, p. 3, paras. 91-92.

4 P. S. Reichler, ‘Problems of Evidence before International Tribunals” in J. N. Moore
(ed.), International Arbitration, Brill, The Netherlands, 2013, 47-52, 47.

> K. Highet, ‘Evidence, The Court, and The Nicaragua Case’ (1987), 81 American
Journal of International Law 1-56, 7-9.
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produce all documents that support their case. As stated by Highet: ‘Indeed,
the Court has long operated with a careful respect for the onus probandi
of the Roman and civil law systems. The basic rule is one of practicality.®
Article 43(2) of the ICJ Statute seems to incarnate such rule by requiring
that each Party submit with its written pleading the documents in support:
“The written proceedings shall consist of the communication to the Court
and to the parties of memorials, counter-memorials and, if necessary,
replies; also all papers and documents in support’

Document production: at the crossroads of principles
of procedural law

The ICJ and ITLOS Statute, however, also include provisions granting
the Court or Tribunal powers regarding fact-finding and, in particular,
powers to order the production of documents. These powers are explicitly
mentioned to guarantee one of the primary functions of the Court and
Tribunal, which is to solve the dispute before them. The settlement of a
dispute brought before the Court or Tribunal requires often a clear and
thorough reconstruction of the facts alongside the solution of the questions
of law’. Having mentioned the general freedom of the Parties to introduce
the documents that they wish in support of their pleadings, the granting
of powers to the Court and Tribunal to request documents raises a series
of questions. When should the Court or Tribunal make use of these
powers? Do document production orders create obligations? What are the
consequences of not complying with a documents production request by
the Court or Tribunal?

To answer the first question, it should be kept in mind that one of the
functions of the Court or Tribunal ‘is “to do justice” between the litigant
states, and to render a judgment or award which takes account of all
relevant facts, which is limited to the petitum of the dispute, and which is
made with final and binding force’. It is in the interest of justice, therefore,

¢ K. Highet, ‘Evidence, The Court, and The Nicaragua Case’ (1987), 81 American
Journal of International Law 1-56, 9.

7 K. Highet, ‘Evidence, The Court, and The Nicaragua Case’ (1987), 81 American
Journal of International Law 1-56, 1.

§ C. Brown, A Common Law of International Adjudication, OUP, Oxford, 2007, 72.
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that the Court or Tribunal must be able to reconstruct all the facts relevant
for the solution of a dispute. The Court or Tribunal, therefore, may be
called to use its powers to order the production of documents when one
of the Parties knows that the other Party is in possession of a relevant
document and has not disclosed it; when one Party discusses in its
pleadings the content of a document, revealing its existence, but does not
disclose it; when a Party is not participating in the proceedings. All these
scenarios reveal that the power of the Court or Tribunal may and should
be used to reveal ‘known unknowns, but they also show that such powers
cannot reveal the so called ‘unknown unknowns’: i.e. these powers do not
allow the Court or Tribunal to uncover the existence of documents that
not even the interested party knows about, and that neither party had
mentioned or referred to’.

In order to understand, however, how the Court and Tribunal exercise
their powers even in the scenarios mentioned above, and in order to answer
the questions whether a document production order is compulsory, and
which are the consequences of non-compliance with such orders, it seems
useful to indicate that document production is at the crossroads of at least
two principles of procedural law. By ‘principles of procedural law, we
mean principles that are normally applied in domestic and international
proceedings, even though not necessarily in all such proceedings. The two
principles are:

1) The principle of cooperation of the parties with the adjudicating
body and as between each other';

° SeeP.S. Reichler, ‘Problems of Evidence before International Tribunals’ in J. N. Moore
(ed.), International Arbitration, Brill, The Netherlands, 2013, 47-52, 48.

10" See R. Kolb, ‘General Principles of Procedural Law’ in A. Zimmermnn, C. Tomuschat,
K. Oellers-Frahm, C. J. Tams, The Statute of the International Court of Justice: A
Commentary, OUP, Oxford, 2012, 871-908, 903-904. Kolb refers to a ‘duty of loyalty’
between the parties and individuates its source in the good faith obligation imposed
on all States by Article 2(2) UN Charter; See Questions relating to the Seizure and
Detention of Certain Documents and Data (Timor-Leste v. Australia), IC], Request for
the Indication of Provisional Measures, Order 3 March 2014, ICJ Reports 2014, p.147,
para. 27, in which the Court seems to derive a principle of procedural cooperation,
procedural good faith between the Parties from the principle of sovereign equality of
States and equality of the parties during the proceedings.
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2) The principle that a party is not bound to submit documents helpful
to the other party'’.

It is clear from the mere enunciation of these principles that their
coexistence may not always be easy, and that different courts and tribunals
may give them a different weight.

The principle of cooperation is reflected in the following provisions of
the ICJ Statute and Rules and of the ITLOS Rules:

Article 49 IC] Statute: “The Court may, even before the hearing begins,
call upon the agents to produce any document or to supply any
explanations. Formal note shall be taken of any refusal’

Article 62(1) IC] Rules: “The Court may at any time call upon the parties
to produce such evidence or to give such explanations as the Court may
consider to be necessary for the elucidation of any aspect of the matters
in issue, or may itself seek other information for this purpose’

Article 77(1) ITLOS Rules: “The Tribunal may at any time call upon the
parties to produce such evidence or to give such explanations as the
Tribunal may consider to be necessary for the elucidation of any aspect
of the matters in issue, or may itself seek other information for this
purpose’

The principle that a party is not bound to submit documents against its
position in the case is reflected in Article 43(2) of IC]J Statute: “The written
proceedings shall consist of the communication to the Court and to the
parties of memorials, counter-memorials and, if necessary, replies; also all
papers and documents in support. There is no corresponding provision in
the ITLOS Statute and Rules.

I See R. Kolb, ‘General Principles of Procedural Law’ in A. Zimmermnn, C.
Tomuschat, K. Oellers-Frahm, C. ]. Tams, The Statute of the International Court of
Justice: A Commentary, OUP, Oxford, 2012, 871-908, 904: ‘it is perfectly open to a party
to further its own interests even at the expense of the other party. Cfr. G. Morelli,
La Théorie Générale du Procés International (1937), 253 Recueil des Cours 360, in
which the author argues that States have no reciprocal obligation during international
proceedings, because of their sovereign equality, and that the only conceivable
obligations are procedural obligations owed by the Parties to the Court or Tribunal.
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Is there an obligation to abide by the ICJ or ITLOS request for
the production of documents?

The question whether document production orders create obligations
is relevant, because a Party may decide not to produce a document that
it has been ordered to produce by the Court or Tribunal. The text of
Article 49 of the ICJ Statute and Article 77 of the ITLOS Rules and the
principle of cooperation amongst Parties seem to be strong indications
that orders are binding on the parties. However, the fact that the orders
are sometimes not complied with and that no important consequence is
drawn from such non-compliance may be due to the effect of Article 43 of
the ICJ Statute, which seems to limit production of papers and documents
to those in support of a party’s position. The existence only of an obligation
to produce documents in support of a party’s pleadings, and the absence
of an obligation to produce documents in support of the other party’s case
may lead to the conclusion that an order on document production does not
create obligations. It would, instead, only be in the best interest of justice to
supply the document.

It is interesting to note that two recent studies come to apparently
diverging conclusions on whether there is a duty to disclose documents
helpful to the other party.

On one side, Benzing, in the 3" ed. of the Commentary to the Statute
of the IC], argues that there is no general duty to disclose documents and
evidence that are helpful to the other party:

‘...while a rule requiring full disclosure of all evidence may in theory
foster the efficiency of international dispute resolution, the constitutive
documents of the Court do not support such a far-reaching duty. To the
contrary, Article 43, para. 2 of the Statute only requires parties to submit
documents in support of their arguments. The Court has consequently
never held that a general duty to present evidence adverse to a party’s
interest exists’'?

2 M. Benzing, ‘Evidentiary Issues’ in A. Zimmermann, C. Tams, K. Oellers-Frahm,
C. Tomuschat, The Statute of the International Court of Justice: A Commentary (3
Edition), OUP, Oxford, 2019, 1371-1414, 1385.
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However, the Court may define ‘concrete duties of cooperation by
issuing procedural orders™. Benzing offers the example of discovery or
disclosure orders pursuant to Article 49 of the IC] Statute. These orders
may be directed to a party at the request of a party or proprio motu.

Ontheotherside, according to Chester Brown: ‘itis widely accepted that
parties to international litigation have a general obligation of disclosure
which requires them to produce evidence which is in their possession
and which is not available to the opposing party.'* Interestingly, the cases
relied upon by Brown to sustain this point do not include ICJ or ITLOS
cases.

The difference of views as to the existence of such general obligation
may derive from a classic common law/civil law divide as regards
document production and discovery — or simply, from the fact that
Brown sees a trend more consonant with the good administration of
justice in the jurisprudence of other courts and tribunals, including
investment arbitration tribunals, than in the IC]J. This corresponds with
Benzig’s remark that ‘a rule requiring full disclosure of all evidence
may in theory foster the efficiency of international dispute resolution.
Moreover, there is a difference between a Commentary to the black
letter articles of the ICJ Statute and a discussion on a Common Law of
International Adjudication.

Instead of addressing the debate purely from a theoretical standpoint,
both Gaetano Morelli and Keith Highet suggest conclusions, which are
anchored to the reality of the proceedings: it is after all in the interest
of the parties to prove their case. According to Gaetano Morelli, the
procedural activity of the Parties during the proceedings is not governed
by obligations'. Parties are instead free to choose whether to undertake
certain procedural activities or not. Parties have an onus, a ‘charge, to
produce the documents requested, not an obligation: it is entirely in their
interest to follow the Court’s request, but they are not exposing themselves

B Ibid.

* C. Brown, A Common Law of International Adjudication, OUP, Oxford, 2007, 105.
5 G. Morelli, La Théorie Générale du Procés International (1937), 253 Recueil des
Cours 362.
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to international responsibility for not following the Court’s order on
document production’s.

Similarly, Keith Highet adopted quite a practical approach to the issue
of whether a Court or Tribunal order on document production creates
obligations. Highet identifies the trouble with identifying the creation of an
obligation in the fact that it would imply the power to compel a sovereign
State to act in a certain manner: ‘Who is to compel a sovereign state to
comply with any particular method of presenting its case?’’” However,
Highet’s solution is, as said, a very practical one:

‘In response, perhaps, one might consider the actual position of a legal
adviser of a state engaged in litigation, who has just received an indication
from the Court (or chamber) that evidence obtained in a certain way,
and subject to certain procedural safeguards, would be appreciated by
the Court (or chamber). Does one for a moment consider that such a
legal adviser would seriously try to rebuff the Court (or chamber) and
that he would not try to comply with that is apparently an expressed
desire of the tribunal?’*®

What are the consequences of non-compliance?

Coming to the question of the consequences of non-compliance with
document production orders, Article 49 of the ICJ Statute states that

16 Ibid. : « Les activités que les Parties exercent dans le procés ne forment pas, au
contraire, le contenu d’'une obligation de leur part. Les Parties sont juridiquement
libres de les remplir ou non. Elles ne sont poussées a les remplir que par leur intérét,
parce quelle savent I'influence que peut avoir sur 'issue du proces I'accomplissement
ou lomission de ces activités. Il sagit donc, non pas dobligations, mais de charge.
Par exemple, les normes qui établissent la langue dont on fera usage et qui réglent la
représentation des Parties, les formes et les délais pour la communication des défenses
écrites, les modes de preuve, etc., créent des charges et non pas des obligations ;
inobservation de ces normes nest pas un fait illicite, elle a seulement la conséquence
de faire perdre les effets utile de l'acte. » (emphasis added)

17 K. Highet, ‘Evidence, The Chamber and the ELSI case’ in R. B. Lillich (ed.), Fact
Finding Before International Tribunals — Eleventh Sokol Colloquium, Transnational
Publishers, Inc, Ardsley-on-Hudson, New York, 1992, 33-79, 62.

18 Ibid.
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‘Formal note shall be taken of any refusal, while the ITLOS Statute and
Rules are silent on this point.

This provision does not grant to the Court the right to draw negative
inferences from a party’s refusal to comply with an order to produce a
document. It does not, however, exclude such possibility outright’.

The only IC] case we can refer to is the Corfu Channel case. Here the
Court refrained from drawing negative inferences from the UK’s refusal
to comply with the Court’s request to produce a document. The IC]J stated
‘The Court cannot...draw from this refusal to produce the orders any
conclusion differing from those to which the actual evidence gave rise*
Individual members of the Court — such as Judge Jessup, in Barcelona
Traction second phase 1970 — are on record stating that negative inferences
are possible?'. It seems, however, that the Court, more than asserting that
it is not allowed to draw negative inferences from a refusal to submit
requested documents, avoided the question, by arguing that the documents
were not in fact necessary. The Court gave prevalence to the evidence that
had been produced, even if circumstantial, rather than to an inference that
it could draw from evidence withheld.

Case law

At this point, it is interesting to briefly go through certain particularly
interesting cases of the ICJ and ITLOS in which document production was
ordered.

The first case is the already mentioned Corfu Channel case. In this case,
the Court ordered the UK to produce a document containing naval orders
and the UK refused to produce it adducing naval secrecy. The Court had
requested the document spontaneously, because it had been mentioned in

¥ C. Brown, ‘A Common Law of International Adjudication, OUP, Oxford, 2007, 108-
109.

» Corfu Channel Case (United Kingdom of Great Britain and Northern Ireland v. People’s
Republic of Albania), IC] Judgment, 9 April 1949, IC] Reports 1949, p.4, 32.

' Barcelona Traction, Light and Power Company, Limited (New Application: 1962,
Belgium v. Spain), Second Phase, IC] Judgment, 5 February 1970, ICJ] Reports 1970, p.
3, Separate Opinion of Judge Jessup, pp. 161-221, 215, para. 97.
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other documents and by witnesses. The Court did not attach any particular
consequence to the non-production by the UK, because it considered
that the events proved offered sufficient evidence of what had in effect
happened®.

In the ELSI case, during the hearing, Italy requested the production
of ‘a financial statement prepared for the fiscal year ended September 30,
1967 by Raytheon/ELSI’s auditors, Coopers & Lybrand, that was referred
to in oral argument by counsel for the United States, but which was not
in evidence’”. Considering the time period that the statement covered,
it was clear that it could potentially have an important impact on the
issue of whether ELSI was insolvent according to Italian law. The Court
ordered the production of the document, and the USA complied with
the order. Interestingly, the document revealed itself extremely useful for
Italy’s case considering that it contained a FN in which ELSI was declared
insolvent pursuant to Italian law. Counsel for Italy used the fact that this
document had been withheld by the USA to emphasise its impact®. The
Court took into consideration the document and gave it critical weight in
reconstructing the facts®.

In the Genocide Case (Bosnia and Herzegovina v. Serbia and Montenegro),
Bosnia and Herzegovina requested the Court, pursuant to Article 49 of
the IC]J Statute, to order Serbia to produce sections of documents that
had been produced, but with substantial redactions and, thus, illegible*.
Bosnia argued that the redacted sections contained valuable evidence that
would allow it to prove the ‘attributability of alleged acts of genocide to
the Respondent. As an alternative to the production of documents, the

2 Corfu Channel Case (United Kingdom of Great Britain and Northern Ireland v. People’s
Republic of Albania), IC] Judgment, 9 April 1949, IC] Reports 1949, p.4, 32.

# K. Highet, ‘Evidence, The Chamber and the ELSI case’ in R. B. Lillich (ed.), Fact
Finding Before International Tribunals — Eleventh Sokol Colloquium, Transnational
Publishers, Inc, Ardsley-on-Hudson, New York, 1992, 33-79, 59.

 Ibid., p. 59-60.

» Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy), IC] Judgment,
20 July 1989, ICJ Reports 1989, p. 15, para. 19.

* Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), 1CJ] Judgment,
26 February 2007, IC] Reports 2007, p. 43, paras. 44, 205.
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Applicant requested the Court to reverse the burden of proof on such issue
of attributability”’. The Court refused to order the production of documents
requested arguing that Bosnia had already plenty of evidence at its disposal,
on the basis of which to build its case:

‘On this matter, the Court observes that the Applicant has extensive
documentation and other evidence available to it, especially from the
readily accessible ICTY records. It has made very ample use of it. In the
month before the hearings it submitted what must be taken to have been
a careful selection of documents from the very many available from the
ICTY. [...]™

However, the Court then decided that Bosnia had not proved its case.

In the M/V Louisa case, the ITLOS, without invoking Article 77 of the
ITLOS Rules, ordered the production of the Tupet contract, the contract, on
the basis of which the Louisa was conducting surveys of the sea floor during
the hearing between Tupet and Sage Maritime Scientific Research. St Vincent
and the Grenadines, in fact, had quoted the agreement and pleaded on the
basis of its text, without however disclosing the agreement in its entirety”.
St Vincent and the Grenadines did not disclose the document during the
hearing, but only after a request by the Court, once the hearing was closed
and during the Tribunal’s deliberations®. The judgment, because Spain —
the other party to the dispute — did not develop substantive arguments
based on the document®, did not rely on it and just expressed regret that the

7 Ibid., para. 204.

2 Ibid., para. 206.

#¥ M/V Louisa’ (Saint Vincent and the Grenadines v. Kingdom of Spain), Judgment,
ITLOS Reports 2013, p. 4, para. 36, 46-47.

0 Ibid., para. 37. On Saint Vincent’s misconduct, see the Separate Opinion by Judge
Cot to the Judgment.

' See M/V ‘Louisa’ (Saint Vincent and the Grenadines v. Kingdom of Spain), Judgment,
ITLOS Reports 2013, p. 4, Separate Opinion of Judge Cot, p. 105, paras. 77-78: ‘77.
The belated production of the Tupet contract, after the end of the oral proceedings,
completely destabilized the proceedings as regards the crucial issue of the nature of
the activities conducted by Sage in the Bay of Cadiz and, consequently, the merit of the
prosecutions brought by the Spanish judicial authorities. Had the Tupet contract been
produced in good time, i.e. during the written proceedings, it would have given rise
to an adversarial exchange permitting an assessment of its importance and its impact.
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document had to be produced upon the specific request of the Tribunal: ‘the
Tribunal notes with regret that a copy of this agreement was not provided
by the Applicant until after the request was made by the Tribunal.

In the Certain Activities Carried Out by Nicaragua on the Border Area
case, Nicaragua invoked Article 62(1) of the IC] Rules to obtain, before the
opening of the oral proceeding, a study prepared by government experts in
Costa Rica that showed that Nicaragua’s dredging of the San Juan river had
no adverse environmental impact, contrary to Costa Rica’s claim before the
Court®. The Court granted the request and relied on the document.

In the Certain Iranian Assets case, the US requested the production
of confidential documents submitted by Iran in US national court
proceedings®. The Court refused to issue the production of documents’
order, because ‘at that stage of the proceedings, the Court had decided not
to use its powers under Article 49 of the Statute to call upon Iran to produce
the documents [...]"**. The US then petitioned the US court for access to the
documents and obtained it. The US then published the documents on the
website of the Department of State and announced its intention to file these
public versions with the Court arguing that they were now publications
‘readily available’ pursuant to Article 56(4) of the Rules of Court™.

78. So, was it fraud or not? The Tribunal, in its wisdom, chose merely to regret that
the Tupet contract had been produced belatedly (paragraph 47 of the Judgment) and
to dismiss the Application submitted by Saint Vincent. It would have been difficult
for it to go any further in the absence of adversarial proceedings held to allow the Co-
Agent of Saint Vincent to explain the strategy adopted. Reopening the proceedings was
not really conceivable, especially since the opposing party, Spain, had not reacted to
the content of the contract and had not requested the Tribunal to take any particular
measure.

2 M/V ‘Louisa’ (Saint Vincent and the Grenadines v. Kingdom of Spain), Judgment,
ITLOS Reports 2013, p. 4, para. 47.

» Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua), IC] Provisional Measures, Order, 8 March 2011, ICJ Reports 2011, p. 6,
para. 27.

** Certain Iranian Assets (Islamic Republic of Iran v. United States of America), 1CJ,
Preliminary Objections, 13 February 2019, paras. 7-9.

> Ibid, para. 7.

% Ibid, paras. 8-9.
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All of the cases reported above have one characteristic in common: the
Court or Tribunal ordered the production of well-identified documents
that had already been mentioned or referred to in the pleadings, or in
other evidence already produced. In none of these cases was the Court or
Tribunal asked to order the production of unidentified documents or a
generic group of documents in order to evaluate what could potentially be
useful for the case. This practice seems to confirm the absence of a duty of
discovery before the ICJ and the ITLOS, and it also strengthens the principle
according to which a party is not bound to submit documents in favour of
the other party. It, however, also shows that the driving principles regarding
document production before the IC] and the ITLOS are those of equality of
the parties, of an adversarial process and of the interest of justice.

ITLOS and a broad ranging documents request:
the Norstar judgment

The very recent judgment of the ITLOS in the Norstar case, Panama v. Italy,
of 10 April 2018, provides an interesting nuance to the discussion on documents
production. The Tribunal refused to accede to Panama’s broad ranging request to
order Italy to provide certified copies of files allegedly held by different authorities
in Italy”. The Tribunal however ‘encouraged the Parties to continue their
cooperation with respect of evidence’ and took note of the offer of Italy that the
parties exchange lists of the documents respectively held so that each party would
be able to consider specific and qualified requests from the other side®. The parties
exchanged lists of documents, but then the matter was not pursued”. Thus, the
Tribunal left the matter in the hands of the parties, and the outcome was the same
already obtained through its refusal to accept the blanket request of Panama.

Interesting is the final statement on the issue by the Tribunal underlying
that a request regarding specific and identified documents would have most
likely been accepted:

‘In the view of the Tribunal, Italy’s suggestion that it would consider a
specific and qualified request for evidence from Panama is reasonable

7 The M/V ‘Norstar’ Case (Panama v. Italy), ITLOS Case No. 25, Judgment, 10 April
2019, para. 95.

3% Ibid.

¥ Ibid.
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and would not have created an obstacle for Panama in making a request
for evidence. The tribunal notes that Panama, nonetheless, made no
attempt to make any such request.*

Document production in the preliminary objections phase

Before closing our remarks, there is a particular question arising from
recent cases submitted to the IC], which seems worth signalling. The
question is the following: is the standard to deal with a request for the
production of documents in the preliminary objections phase of a dispute
before the Court different from that applicable in the merits phase?

The Croatia Genocide (Croatia v. Serbia) and the Certain Iranian Assets
(Islamic Republic of Iran v. United States of America) Preliminary Objections
Judgments respectively of 2008 and of 2019 seem to indicate that, in the
view of the ICJ, such difference exists.

In the 2008 Judgment, the Court decided ‘not to accede, at this stage of
the proceedings [namely the Preliminary Objections phase], to Croatia’s
request that the Court call upon the Respondent, under Article 49 of the
Statute and Article 62, paragraph 1, of the Rules of Court, to produce a
certain number of documents’ The Court also ‘indicated to the Parties that
the Court was not satisfied that the production of the requested documents
was necessary for the purpose of ruling on preliminary objections™!.

In the 2019 Judgment, the Court refused to order the production of
documents requested by the United States arguing, with the same words
used in the 2008 Judgment, from the fact that the case was in the preliminary
objections phase®. It stated that ‘at that stage of the proceedings the Court
had decided not to use its powers under Article 49 of the Statute to call
upon Iran to produce the documents™.

" Ibid, para. 96.

' Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), ICJ] Judgment,
26 February 2007, IC] Reports 2007, p. 43, para. 15.

2 Certain Iranian Assets (Islamic Republic of Iran v. United States of America), I1CJ,
Preliminary Objections, 13 February 2019, para. 7.

“ Ibid.
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Thus, the IC] seems to consider that requests for the production of
documents in the preliminary objections phase of a case must be assessed
more severely than they would in the merits phase. Refusal of acceding
to documents production requests, because the case is in the preliminary
objection phase, may be criticized for two reasons.

First, because the preliminary objections phase is concluded with a
judgment, that is binding on the parties. Full documentation is needed for
the judges to reach such a conclusion that is decisive for the continuation
or conclusion of the case*.

Second, because to rely on the fact that the case is in the preliminary
objection phase is inconsistent with the recent trend of the Court’s
jurisprudence as regards Provisional Measures proceedings, in which,
contrary to what applies to Preliminary Objections, it is required to give
prima facie assessments. As it is well known, the ICJ has developed a
jurisprudence requiring, in provisional measures cases, an assessment of
the ‘plausibility’ of the requesting party’s case on the merits — a kind of
prima facie assessment of the merits®. It would be strange that in the future
the Court refrain from extending this requirement to the preliminary
objection phase, which, as remarked, ends with a binding decision and not
with an Order that the Court may amend or revoke*. If this were to be
the case, there would be no reason to deny requests for the production of
documents just because the case in the preliminary objections phase.

# See Declaration of Judge Ad Hoc Treves in The M/V ‘Norstar’ Case (Panama v. Italy),
ITLOS Case No. 25, Judgment, 10 April 2019.

* See, for example, recently Alleged Violations of the 1955 Treaty of Amity, Economic
Relations, and Consular Rights (Islamic Republic of Iran v. United States of America),
Request for the Indication of Provisional Measures, Order, 3 October 2018, paras. 53-54.
“ Parties have already begun to plead ‘plausibility’ of the claims during preliminary
objection phases of IC] cases. For example, in the recent Ukraine v. Russia case:
Application of the International Convention for the Suppression of the Financing of
Terrorism and of the International Convention on the Elimination of All Forms of Racial
Discrimination (Ukraine v. Russian Federation), Preliminary Objections, Verbatim
Record, CR 2019/9, Monday 3 June 2019, 10 am, p. 20. Pleading by Mr. Wordsworth:
‘Mr. President, Members of the Court, it is a privilege to appear before you, and to have
been asked by the Russian Federation to present its case on the absence of jurisdiction
under Article 24(1) ICSFT due to the absence of a plausible case on financing of
terrorism that would fall within that provision’ (emphasis added)
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Evidentiary privileges in WTO dispute settlement

Introduction

The purpose of this paper is to examine the role, if any, of evidentiary
privileges in WTO dispute settlement. The first section provides general
considerations regarding evidentiary privileges in the context of the
overarching framework for the WTO’s dispute settlement mechanism. The
second section examines certain specific disputes where WTO panels or the
Appellate Body addressed issues concerning evidentiary privileges. These
are meant to be illustrative examples of the use of evidentiary privileges
in WTO dispute settlement proceedings, rather than an exhaustive study.
Finally, the fourth section provides some concluding thoughts on the role
of evidentiary privileges in WTO dispute settlement.

General considerations

Unlike most national legal systems, the WTO’s dispute settlement
mechanism does not provide for comprehensive or detailed rules
concerning procedural and evidentiary matters. The Understanding on
Rules and Procedures Governing the Settlement of Disputes (the DSU)
is a treaty, negotiated by the governments of all Members, and as such,
it provides a more general framework for the settlement of disputes.
More specific procedural and evidentiary issues are addressed by WTO
panels or the Appellate Body only insofar, as they arise in the context of
a specific dispute. This section examines the overarching framework for
the settlement of disputes in order to determine: first, if there is a basis in
the DSU for invoking evidentiary privileges; second, whether parties may
have interest in being able to invoke evidentiary privileges in WTO dispute
settlement proceedings; and third, what outcome parties may achieve by
invoking evidentiary privileges in WTO dispute settlement proceedings.

* Louise Wichmann Madsen is a dispute settlement lawyer in the Legal Affairs Division
of the World Trade Organization (WTO). This paper was prepared by the author in her
personal capacity. The opinions expressed in this paper are the author’s own and do not
reflect the views of the Legal Affairs Division or the WTO.



206 L. W. Madsen

Evidentiary privileges allow a party to refuse to disclose certain evidence
or to prevent such evidence from being disclosed by others, or used in a
judicial proceeding'. Such privileges are frequently used in national legal
systems?, and also in certain international legal systems such as international
arbitration® and the International Criminal Court*. Well-known examples
of evidentiary privileges include marital privilege, which allows a spouse
not to testify or allows a party to prevent its spouse from testifying about
confidential communications between the spouses during the marriage’;
lawyer-client privilege, which allows a party to refuse to disclose and to
prevent any other person from disclosing confidential communications
between himself and his lawyer%; and doctor-patient privilege, which
allows a party to refuse to disclose and to prevent any other person from
disclosing confidential communication made to his doctor for the purpose
of diagnosis or treatment’.

At first glance, there would not appear to be a basis for invoking
evidentiary privileges in WTO dispute settlement. The DSU does not
explicitly refer to or address evidentiary privileges, which is perhaps
unsurprising given its more overarching nature. Such privileges may,
nonetheless, be inferred from more general notions, such as good faith
and due process. More particularly, Article 3.10 of the DSU requires that
the parties engage in dispute settlement proceedings ‘in good faith in an
effort to resolve the dispute. If a party seeks to submit information that the
other party has a legitimate interest in keeping out of the proceedings, it
would arguably breach its obligation to engage in the proceedings in good

! See, e.g. Black’s Law Dictionary, 9th edition, B. A. Garner (ed.), Thompson Reuters,
2009, p. 1318.

* See, e.g. E. Imwinkelried, ‘Evidentiary Privileges’ in The New Wigmore: A Treatise on
Evidence, Wolters Kluwer Law & Business, 2002.

* See, e.g. International Bar Association Rules on the Taking of Evidence in International
Arbitration, Article 9; and R. Mosk and T Ginsburg, ‘Evidentiary Privileges in
International Arbitration, (2001), Vol. 50, No. 1, International and Comparative Law
Quarterly, pp. 345-385.

* Rules of Procedure and Evidence of the International Criminal Court, Rule 73.

5 See, e.g. Black’s Law Dictionary, 9" edn, B. A. Garner (ed.), Thompson Reuters, 2009,
p. 1318.

¢ See, e.g. Ibid., p. 1317.

7 See, e.g. Ibid., p. 1318.
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faith. Although due process is not explicitly referenced in the DSU, it is
considered to be implicit®. If a party is forced to provide information that
it has a legitimate interest in keeping out of the proceedings, or the other
party or the panel seeks to include such information, it would arguably
violate the party’s due process rights and its ability to effectively defend
its interests. As elaborated further in the section below, WTO panels and
the Appellate Body, on a number of occasions, have applied the notion of
evidentiary privileges, although not often referring explicitly to this term.

Generally speaking, there are two types of situations that could prompt
a party to seek to rely on evidentiary privileges. First, where a party has
an obligation to provide evidence, but believes that the circumstances of
certain evidence should exempt it from such an obligation. Second, where
another party seeks to provide, or the adjudicator seeks to rely on, evidence
that the party believes should be excluded by virtue of the surrounding
circumstances.

In WTO dispute settlement, panels have the right to seek information
from the parties to a dispute, and the parties have an obligation to respond
‘promptly and fully’ to any such request’. As a part of its obligation
to conduct an objective assessment of the matter before it', a panel has
discretion to draw adverse inferences from a party’s failure to comply with
requests for information'’. To avoid this, a party therefore has an interest
in invoking evidentiary privilege where it is asked to provide information
that, it believes, is covered by such a privilege. Furthermore, all parties
are, as a starting point, permitted to submit any information they deem
relevant, and a panel may seek information from any individual or body,
which it deems appropriate and from any other relevant source'. A party
has an interest in invoking evidentiary privilege where the other party or
the panel seeks to include information that the party believes is covered by
such a privilege.

8 Appellate Body Reports, India — Patents (US), para. 94; and Mexico — Corn Syrup
(Article 21.5 — US), para. 107.

? Article 13.1 of the DSU. See also Appellate Body Report, Canada — Aircraft, paras.
185 and 187.

10" Article 11 of the DSU.

1 See, e.g. Appellate Body Report, Canada — Aircraft, paras. 202-205.

12 Article 13 of the DSU.
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A party may be pursuing one of two outcomes when invoking evidentiary
privilege: to have the panel or Appellate Body refrain from taking the
privileged evidence into account, or to have the evidence removed or
excluded from the record of the dispute altogether. While a party will
clearly have an interest in pursuing the former, the confidential nature of
WTO dispute settlement proceedings arguably renders the latter outcome
a less critical one. Meetings are, as a general rule, closed to the public'?, and
written submission by the parties are confidential, although a party may
disclose its own statements to the public and request a non-confidential
summary from the other party'*. WTO panels and the Appellate Body may
of course refer to arguments or information submitted by the parties in
the final reports, which are made publicly available. In order to protect
the confidentiality of certain information such as business confidential
information, special working procedures can, however, be adopted. Such
working procedures typically limit access to, and permissible use of,
information labelled business confidential by the parties. They also require
the panel or Appellate Body to redact such information from the final
report®.

The confidential nature of WTO proceedings, of course, only mitigates
a party’s concerns about disclosing privileged evidence to the public, not
concerns about disclosing that evidence to the other party, the panel, or
the Appellate Body. Such concerns are, however, only relevant in regard to
evidence requested by the party. Evidence submitted by the other party is
placed on the record and, thus, automatically disclosed to the parties, the
panel and the Appellate Body. It is perhaps because of its limited relevance

13 Paragraph 2 of Appendix 3 to the DSU; and Rule 27 of the Working Procedures for
Appellate Review. WTO panels and the Appellate Body, however, frequently open their
meetings to the public where both parties agree to do so. (See, e.g. Panel Reports, US —
Tax Incentives, paras. 1.9-1.11 and 1.20; Canada — Renewable Energy / Canada —
Feed-in Tariff Program, para. 1.9; and Appellate Body Reports, US — Tax Incentives,
para. 1.14 and Annex D-3; and US — COOL (Article 21.5 — Canada and Mexico), para.
1.23 and Annex 6.

1 Article 18.2 of the DSU.

1> See, e.g. Panel Reports, US — Tax Incentives, para. 1.19 and Annex A-2; US — Coated
Paper (Indonesia), para. 1.9 and Annex A-2; US — Tuna II (Mexico), (Article 21.5 —
US) | US — Tuna II (Mexico) (Article 21.5 — Mexico II), paras. 1.22-1.23 and Annex
A-3; and Appellate Body Report, US — Tax Incentives, para. 1.8 and Annex D-1.
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that, the DSU does not even provide a framework for removing or excluding
evidence from the record of a dispute. A review of past practice also suggests
that the primary objective for invoking evidentiary privileges is to prompt
WTO panels or the Appellate Body to refuse to take privileged information
or evidence into account, rather than seeking to have that information or
evidence excluded from the record of the proceedings altogether. While it
is not uncommon for WTO panels or the Appellate Body to refuse to take
certain information or evidence into account, only one panel appears to
have clearly decided to exclude evidence and set out a procedure to do so*®.

Having provided some general considerations regarding the role of
evidentiary privileges in the overarching framework for the WTO’s dispute
settlement mechanism, I turn to examine some illustrative examples of
disputes in which WTO panels or the Appellate Body addressed issues
concerning evidentiary privileges.

Examples of the use of evidentiary privileges in WTO disputes

Since the parties in WTO disputes are Member governments, one might
expect that parties would often seek to refuse to provide or to exclude
confidential information related to government business, often referred
to as executive privilege or state secret privilege”. In practice, however,
such instances are not seen frequently and are typically resolved by panels
in a pragmatic matter without unnecessary focus on sensitive issues. For

!¢ Preliminary Ruling by the Panel, EC — Seal Products, paras. 3.5-3.6. As explained
in the following section, the parties in this dispute all agreed to withdraw the relevant
exhibits from the record, but the Panel, nonetheless, considered it useful to set out
procedural directions. The Panel in Russia — Traffic in Transit ruled that an exhibit was
submitted by Ukraine following the deadline set out in the Panel’s working procedures
and, on this basis, excluded the exhibit from the record. The Panel, however, did not set
out a procedure for doing so, and it is unclear if the Panel actually excluded the exhibit
from the physical and electronical records of the dispute or simply refused to take it
into account in the assessment. (Panel Report, Russia — Traffic in Transit, Annex B-3,
para. 3.1). The Panel in Thailand — Cigarettes (Philippines) (Article 21.5 — Philippines)
was requested by a party to exclude certain evidence from the record, but denied this
request. (Panel Report, Thailand — Cigarettes (Philippines) (Article 21.5 — Philippines),
paras. 1.24-1.28 and 7.56.

17" See, e.g. Black’s Law Dictionary, 9th edn, B. A. Garner (ed.), Thompson Reuters,
2009, p. 1318-1319.
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instance, in EC — Seal Products, the two complainants, Canada and Norway;,
both submitted exhibits containing certain legal opinions prepared by the
Legal Service of the Council of the European Union. These opinions were
classified under the applicable EU regulations and had, according to the
European Union, been released without authorization'®. Following a request
by the European Union to have the relevant exhibits removed from the
record, both Canada and Norway expressed their willingness to remove the
exhibits'®. The Panel therefore granted the European Union’s request to have
the exhibits removed, while providing both complainants an opportunity
to submit replacement exhibits®®. One complainant, Norway, hereafter
requested that the Panel exercise its authority to request the European
Union to provide copies of the legal opinions*. Without addressing the
status or nature of the legal opinions, the Panel denied Norway’s request,
reasoning that the opinions were not necessary for the Panel’s assessment
and pointing out that Norway had been granted and, indeed, had taken
advantage of, the opportunity to submit replacement exhibits with publicly
available information®.

Rather than looking further into the executive or state secret
privilege, which specifically concerns government business, this section
examines two types of evidentiary privileges that are more general in
nature, lawyer-client privilege and settlement privilege, and examines
how these privileges have been addressed in WTO dispute settlement
proceedings.

18

Preliminary Ruling by the Panel, EC — Seal Products, paras. 2.1-2.2.
¥ Ibid., para. 2.4.
0 Ibid., paras. 3.1-3.4.
1 Panel Report, EC — Seal Products, paras. 7.71-7.72.
2 Ibid., paras. 7.77-7.81. In Canada — Aircraft, Canada refused to provide certain
information on the basis of ‘cabinet privilege’ The Panel acknowledged that cabinet
privilege might justify a party withholding evidence under certain circumstances, but
considered that Canada had failed to explain clearly the basis for the need to protect the
confidentiality of the information. Nonetheless, the Panel did not consider it necessary
to address Brazil's request for it, to draw adverse inferences from Canada’s failure to
provide the information since it had rejected Canada’s arguments for other reasons.
(Panel Report, Canada — Aircraft, para. 9.345 and fn 633). The Appellate Body noted
the Panel’s approach but did not address it further. (Appellate Body Report, Canada —
Aircraft, fn 132).

)
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Lawyer-client privilege

As mentioned above, lawyer-client privilege allows a party to refuse
to disclose and to prevent any other person from disclosing confidential
communications between himself and his lawyer®. The purpose of this is
to facilitate effective representation, by allowing the client to divulge and
discuss favourable as well as unfavourable information with his lawyer
without fear of it being disclosed in the subsequent proceedings.

There is no reference to lawyer-client privilege, and in fact no reference to
lawyers at all, in the DSU. In one of the earliest disputes, EC — Bananas III,
the complainants in the dispute, Ecuador, Guatemala, Honduras, Mexico,
and the United States, contested the use of private lawyers by a third party,
Saint Lucia, arguing that non-governmental employees should not be
permitted to participate in hearings concerning WTO disputes. Although
the Panel initially agreed with that proposition*, the Appellate Body found
that it was for each party to determine the composition of its delegation, and
that Saint Lucia was not prevented from using private lawyers®. Today, the
use of private lawyers in WTO dispute settlement proceedings is common
practice, but there is only one instance where a WTO panel has explicitly
addressed lawyer-client privilege.

In Thailand — Cigarettes (Philippines) (Article 21.5 — Philippines),
Thailand had brought criminal charges against Philip Morris, and these
criminal charges, among other, formed part of the Philippines’ claims
against Thailand in the WTO dispute settlement proceedings. In the context
of the criminal proceedings, the public prosecutor disclosed privileged
communication between Thailand’s Ministry of Commerce and its legal
advisors without invoking its right under Thailand’s Criminal Procedure
Code to object to disclosure of confidential information®. The Philippines

2 See, e.g. Black’s Law Dictionary, 9" edn, B. A. Garner (ed.), Thompson Reuters, 2009,
p. 1317.

# Panel Report, EC — Bananas I1I, paras. 7.10-7.12.

» Appellate Body Report, EC — Bananas III, paras. 10-12.

¢ Panel Report, Thailand — Cigarettes (Philippines) (Article 21.5 — Philippines), para.
7.43. This Panel Report is under appeal at the time of this publication, but the Panel’s
procedural ruling on the lawyer-client communication was not appealed. (Notification
of appeal by Thailand, Thailand — Cigarettes [Philippines] [Article 21.5 — Philippines]).
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obtained the communication from Philip Morris and submitted it in the
context of the WTO dispute settlement proceedings, arguing that it directly
contradicted the position taken by Thailand before the WTO Panel”.
Thailand, in turn, requested a ruling that the privileged communication
should be excluded, and that the Panel should decline to rule on claims
concerning the criminal charges, because its ability to undertake an
objective assessment had been compromised by the Philippines” actions®.

The Panel noted the absence of directly applicable legal provisions or
guidelines expressly addressing lawyer-client privilege in the DSU and
instead turned to review ‘wider international practice, establishing three
common principles: 1) Lawyer-client privilege is recognized in international
dispute settlement proceedings; 2) Lawyer-client privilege may be waived if
the party voluntarily discloses the information; 3) The question of whether
privilege has been waived due to disclosure depends on the specific
circumstances®. The Panel considered these principles fully consonant with
the general principles of due process and good faith applicable in WTO
dispute settlement proceedings, and, therefore, considered it appropriate to
apply them in addressing the issue of lawyer-client privilege arising in the
dispute before it*. The Panel reasoned that Thailand had waived its privilege
by voluntarily disclosing the communication in the criminal proceedings
against Philip Morris despite having the possibility, under Thailand’s
Criminal Procedure Code, to object to disclosure®. Further, the Panel
rejected Thailand’s argument that it had waived its lawyer-client privilege
only in the context of the criminal proceedings against Philip Morris, not in
the context of the WTO dispute settlement proceedings. In this regard, the
Panel emphasized that Philip Morris was, under Thai law, free to share the
communication obtained in the criminal proceedings with the Philippines,
and that it would violate the Philippines’ due process rights if they were,

77 Ibid., para. 7.21.

8 Ibid., paras. 1.24, 7.22 and 7.26.

¥ Ibid., paras. 7.35-7.41. The Panel examined the International Bar Association Rules
on the Taking of Evidence in International Arbitration and the Rules of Procedure and
Evidence of the International Criminal Court, as well as the practice of the Permanent
Court of Arbitration and investor-state dispute settlement tribunals.

0 Ibid., para. 7.41.

' Ibid., paras. 7.43-7.50 and 7.56.
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hereafter, prevented from submitting it in the WTO dispute settlement
proceedings®. In light of this, the Panel concluded that the communication
was admissible, and that the Panel was not prevented from ruling on claims
concerning the criminal charges®.

The approach taken by the Panel in Thailand — Cigarettes (Philippines)
(Article 21.5 — Philippines) shows that, although evidentiary privileges
such as lawyer-client privilege are not explicitly addressed in the DSU, they
may, nonetheless, be applied by WTO panels and the Appellate Body on a
case-by-case basis. This allows WTO panels and the Appellate Body to take
into account and mitigate the concerns underlying such privileges where
relevant and appropriate.

It is noteworthy that, while the Panel concluded that the communication
was admissible and that it was not prevented from ruling on claims
concerning the criminal charges, the Panel ultimately found that the
communication was not relevant to its assessment, emphasizing that it was
given no weight and had no effect on the Panel’s assessment™. In doing so,
the Panel rejected Thailand’s argument that the communication would ‘plant
a seed of doubt’ as to Thailand’s credibility and prevent the Panel from being
able to assess Thailand’s arguments with a ‘clear and open mind®. The Panel
emphasized that it would assess the arguments of both parties according to
the standard in Article 3.2 of the DSU, i.e. whether they are based on a correct
understanding of the provisions of the covered agreements in accordance with
the customary rules of interpretation of public international law’. In other
words, while the Philippines was permitted to submit the communication
between Thailand and its legal advisors and argue that it contradicted the
position taken by Thailand in the WTO dispute settlement proceedings, the
Panel did not consider that this would undermine Thailand’s arguments nor
lend any additional support to the Philippines’” arguments. This suggests that
the Panel’s procedural ruling on the issue of lawyer-client privilege ultimately
had little impact on the Panel’s substantive assessment of the matter before it.

2 Ibid., paras. 7.44-7.45 and 7.48-7.50.
3 Ibid., paras. 7.43-7.50 and 7.56

* Ibid., paras. 7.53 and 7.56.

> Ibid., para. 7.51.

% Ibid., paras. 7.52-7.54 and 7.56.
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Settlement privilege

Settlement privilege, also known as settlement without prejudice,
means that a party has the right to refuse or prevent disclosure of offers
and other concessions made in the context of settlement negotiations”.
The purpose of this is to facilitate settlement negotiations among opposing
parties, by allowing the parties to freely negotiate without fear that offers or
concessions are used against them in subsequent legal proceedings.

Negotiations are an inherent part of the WTO dispute settlement system,
with Article 4 of the DSU requiring the parties to ‘enter into consultations
in good faith ... with a view to reaching a mutually satisfactory solution
before resorting to further actions under the DSU*. However, consultations
not only serve as an opportunity for the parties to negotiate in order to
reach a mutually agreed solution, but also as an opportunity for the parties
to ‘exchange information, assess the strengths and weaknesses of their
respective cases, [and] narrow the scope of the differences between them™.
And the Appellate Body has stressed the importance of parties disclosing
facts in the course of conducting consultations*’.

According to the DSU, consultations ‘shall be confidential, and without
prejudice to the rights of any Member in any further proceedings*.
Although this has not been referred to explicitly as an issue of evidentiary
privilege, WTO panels and the Appellate Body have, on a number of
occasions, been asked to consider whether the content of consultations or
information obtained in the context of consultations may be relied on in
subsequent dispute settlement proceedings.

Due to the confidential nature of consultations, WTO panels and
the Appellate Body have generally refrained from examining and
taking into account what actually took place between the parties during

See, e.g. Black’s Law Dictionary, 9™ edn, B. A. Garner (ed.), Thompson Reuters, 2009,
p. 1190.
% Article 4.3 of the DSU.
¥ Article 4.5 of the DSU.
0 Appellate Body Report, Mexico — Corn Syrup (Article 21.5 — US), para. 54.
1 Appellate Body Report, India — Patents (US), para. 94.
42 Article 4.6 of the DSU.
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consultations®. The Panel in Korea — Alcoholic Beverages, however, found
that the parties could submit information gathered during consultations
without breaching confidentiality, pointing out that panel proceedings
are also confidential, and that consultations serve as an opportunity for
the parties to gather correct and relevant information*. In US — Lamb,
the Panel distinguished between ‘documentary evidence’ disclosed by
parties during consultations, on the one hand, and ‘concessions they have
made or compromises they have achieved in the context of consultations),
on the other hand®. The Panel emphasized that it would not serve the
purpose of consultations if the parties were permitted to ‘hold against
one another’ such concessions or compromises*. Similarly, the Panel in
US — Underwear refused to take into account settlement offers made by
the United States in the context of bilateral negotiations that took place
between Costa Rica and the United States before and after the imposition
of the measure at issue in the dispute®.

The approach taken in these disputes shows that WTO panels and the
Appellate Body address issues concerning evidentiary privileges on a case-
by-case basis also where the privilege is more directly addressed in the DSU,
by applying it only insofar as the underlying concerns manifest themselves.
As mentioned above, the settlement privilege serves to facilitate negotiations
between opposing parties by allowing them to discuss freely without fear that
offers or concessions are used against them in subsequent legal proceedings.
WTO panels and the Appellate Body address this concern by refusing to
take into account information relating to consultations as a means to reach
a mutually agreed solution, such as concessions, compromises, or settlement
offers discussed among the parties. At the same time, they acknowledge that
consultations not only serve as a settlement negotiation, but also as a fact-

# Panel Reports, Korea — Alcoholic Beverages, para. 10.19; and US — Poultry (China),
paras. 7.35-7.36; and Appellate Body Report, US — Upland Cotton, para. 287.

* Panel Report, Korea — Alcoholic Beverages, para. 10.23.

# Panel Report, US — Lamb, para. 5.40.

6 Ibid. The Panel, however, noted that the concern was ‘probably less pertinent’ to
consultations held under Article 12.3 of the Agreement on Safeguards, given the
requirement that the results of such consultations be notified to the Council for Trade
in Goods, thus implying circulation to all Members.

¥ Panel Report, US — Underwear, para. 7.27.
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finding exercise. For information relating to consultations as a fact-finding
exercise, the same concerns do not apply, and WTO panels and the Appellate
Body are thus more likely to take into account the information. This suggests
a preference for a more flexible approach that allows WTO panels and
the Appellate Body to take into account information where relevant and
appropriate, rather than a rigid rule of disregarding any and all information
obtained or discussed during consultations.

Concluding thoughts

As explained above, the overarching framework for the WTO’s dispute
settlement mechanism does not explicitly regulate evidentiary privileges,
but provides a more general basis for WTO panels and the Appellate Body
to address the concerns underlying such privileges. The examples reviewed
in this paper demonstrate that WTO panels and the Appellate Body do apply
the notion of evidentiary privileges, explicitly or implicitly, where relevant
and appropriate. Nonetheless, one could still question the relevance of
evidentiary privileges in WTO dispute settlement. As explained above, the
primary objective for invoking evidentiary privileges is to prompt WTO
panels or the Appellate Body to refuse to take the privileged evidence into
account, rather than seeking to have that evidence excluded from the record
of the proceedings all together. This has also been the focus of parties, WTO
panels, and the Appellate Body in practice.

However, even where a WTO panel or the Appellate Body rules that
certain information should, as a matter of evidentiary privilege, not be taken
into account, it is by no means certain that the panel or the Appellate Body
would have taken this information into account in the absence of such a
procedural ruling. Nor is it certain that this information would have had any
effect on the final outcome of the dispute. WTO disputes concern measures,
meaning any act or omission, attributable to a Member government®.
Even where such measures are not themselves publicly available, there is
typically a considerable deal of publicly available information concerning
the measures, their operation, and effects. Furthermore, WTO panels and
the Appellate Body generally conduct their assessment of the matter before

8 See, e.g. Article 3.3 of the DSU and Appellate Body Report, US — Corrosion-Resistant
Steel Sunset Review, para. 81 and fn 79.
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them based on an objective standard concerning the facts constituting and
surrounding the measure at issue, cautioning against ‘undue reliance on
the intent of a government behind a measure’. In light of this, one might
question if the types of information covered by evidentiary privileges would
be of the kind that is likely to impact the substantive assessment by WTO
panels and the Appellate Body.

This is, at times, made explicit by WTO panels or the Appellate Body.
As described above, the Panel in Thailand — Cigarettes (Philippines) (Article
21.5 — Philippines) ruled that Thailand had waived its lawyer-client privilege,
but found that the communication between Thailand and its legal advisers
was not relevant, emphasizing that it was given no weight and had no effect
on the Panel’s assessment™. At other times, WTO panels or the Appellate
Body have declined to make a procedural ruling on the admissibility of
evidence, where it considers that the evidence would in any event have no
bearing on its substantive assessment. For instance, the Panel in EC — Bed
Linen refused to rule on the admissibility of evidence concerning the content
of the consultations which took place between India and the European
Communities, reasoning that while the evidence was ‘at best unnecessary,
and may be irrelevant, this did not require the Panel to exclude it>'. The Panel
went on to explain that it ‘may choose to allow parties to present evidence,
but subsequently not consider that evidence, because it is not relevant or
necessary to our determinations or is not probative on the issues before it.
In our view, there is little to be gained by expending our time and effort in
ruling on points of “admissibility” of evidence vel non’.

These considerations should not be construed as discarding the
possibility that the decision to include or exclude evidence on the basis
of evidentiary privileges may impact the substantive assessment by WTO
panels or the Appellate Body, and ultimately the outcome of a dispute. They
simply highlight that the importance of such evidentiary privileges should
not be overstated either.

¥ Appellate Body Report, EC and certain member States — Large Civil Aircraft, para.
1050.

%0 Panel Report, Thailand — Cigarettes (Philippines) (Article 21.5 — Philippines), paras.
7.53 and 7.56.

! Panel Report, EC — Bed Linen, para. 6.32.

2 Ibid., para. 6.33. (emphasis original).



Hayunoe usdanue

JOKA3ATE/IbCTBA B MEXXIYHAPOJHDBIX CYJAX
N TPUBYHAJIAX

Marepuainsl cumnosuyma (9 Hos6ps 2018 r.)
U Kpyroro crona (15 mast 2019 1.)

EVIDENCE BEFORE INTERNATIONAL COURTS
AND TRIBUNALS

Symposium (November 9, 2018)
and Round-Table (May 15, 2019) proceedings

IToo pedaxuyueii PA. Konooxuna, E.B. bynamosa, E.C. ®edoposa /
Edited by R. Kolodkin, E. Bulatov, E. Fedorov

Koppexrops! H.B. Bazposa, H.A. Camyanvsan
KommbrorepHas Bepctka B. Komosa
Jusaita o6noxkn /I. Kpasey,

IMopmucano B mevats 30.04.2020. opmat 60 x 90 /16,
Tapuntypa «Minion Pro». ITedars nudposas. Yo mew. 1. 13,8.
3axa3 Ne 91416. Tupaxk 500 3K3.

MspatenbctBo OO0 «KBanT Megma»
125475, r. MockBa, yi1. [Jpi6eHKo, I. 26, KopIL. 3, K. 80
www.kvantmedia.ru

Orneuarano B tunorpadum «OneBook»
00O «Cam Iomurpaducr».
109125, r. MockBa, Bonrorpapckuii mpocmexT, f. 42.
www.onebook.ru



www.iclrc.ru




